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THE ENGLISH BENCH AND BAR OF TO-DAY. 


SIR CHARLES RUSSELL, Q.C. 


HARLES ARTHUR RUSSELL is 
the eldest son of Arthur Russell, 
Esq., of Seafield House, County Down, Ire- 
land, and was born in 1833. He was ad- 
mitted to Lincoln’s Inn in 1856, was called 
to the bar in 1859, became a Queen’s Coun- 
sel in 1872, and has held the office of Attor- 
ney-General during each of Mr. Gladstone’s 
last two administrations. From 1880 to 1885 
he was M. P. for Dundalk; since 1886 he 
has sat in the House of Commons for the 
English constituency of South Hackney. 
Such are the leading dates in the ex- 
Attorney-General’s career. 

Tall, strongly built, white-whiskered, 
chubby-faced, lynx-eyed, Charles Russell 
(the Christian name of “ Arthur” has no 
share in his glory) is known by sight to all 
habitués of the High Court of Justice. He 
seems indeed to be an almost integral part 
of the English judicial system ; and one can 
hardly believe that the common law courts 
would still presume to go on existing if he 
and his snuff-box and his eye-glass and his 
red pocket-handkerchief were withdrawn 
from their midst. The official Law Reports 
and the newspapers have contained scarcely 
a cause of first-class importance during the 
last twenty years in which he was not briefed 
by one side or the other, sometimes, as in 
the Bend Or Case, by both. To give an 
exhaustive account of a life so fertile in 
great events would obviously be impossible 
within the narrow limits of such an article 
as the present ; and we shall therefore con- 
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tent ourselves with a sketch, enlivened by 
illustrations and anecdotes, of the chief foren- 
sic qualities of our English Hortensius. 

Let us find out, in the first place, what 
Sir Charles Russell is not. He is not, in 
the strict sense of the term, a specialist. 
There is no branch of law that he has made 
peculiarly his own. Sir Horace Davey would 
beat him with ease on a question of settle- 
ments. In a patent litigation he would be 
no match for Sir Richard Webster. In a 
heavy admiralty action, that we know of, he 
was badly defeated by Mr. (now Mr. Justice) 
Butt, over whose intellect, nevertheless, in 
the Colin-Campbell divorce suit, he subse- 
quently exercised an influence that ill-natured 
persons might have been disposed: to call 
“undue.” We may take it, then, as indis- 
putable that, except in “ turf” cases, — which 
are rather technical than legal, — Sir Charles 
Russell has neither the specialist’s narrow- 
ness nor his power. Again, this great advo- 
cate is not an orator, and is no master of 
style. His voice is husky, and his language 
is commonplace where it is not constrained. 
Sir Henry James “ only needs a little rousing ” 
to make him far surpass his old friend and 
rival, both in persuasiveness and in rhetoric. 
Finally, — and at this point dispraise must 
end, — Sir Charles Russell does not owe his 
unique reputation to unvarying success. He 
has had his own failures, and has made his 
own record of blunders and mistakes. Sir 
Edward Clarke has been, at least in recent 
years, a more successful verdict-getter. 
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Wherein, then, does Sir Charles Russell’s 
gteat strength lie? First, in the variety of 
his powers. He is not a very great lawyer ; 
but he possesses a wide general knowledge 
of law, coupled with ability to convert it into 
special knowledge at any point and at any 
moment. It may well be argued that this 
is a higher and more serviceable gift than 
any “specialism.” Again, the ex-Attorney- 
General is neither a statesman nor even a 
first-class politician; but he is a reliable, 
fair-minded, and capable parliamentary de- 
bater. He is at the same time an effective 
speaker, although not an orator, an un- 
equalled master of legal tactics, a cogent 
reasoner, a skilful jury lawyer, and the 
greatest living cross-examiner at the bar. 
Endowments so varied and so harmonious 
entitle Sir Charles Russell to a foremost 
place in the ranks of contemporary lawyers. 
But it is not only in the rare combination of 
his mental qualities that Sir Charles Russell’s 
eminence consists. In his intellectual equip- 
ment there are two faculties (we have noticed 
them already), either of which would have 
sufficed to mark him out as the first advo- 
cate of the day. Asa forensic tactician he 
has no living rival. In the Colin-Campbell 
divorce suit he was opposed to Mr. R. B. 
Finlay, Q. C., a Scotchman by birth, and 
able and stubborn, with all the ability and 
stubbornness of his race. Russell “ engi- 
neered ” the action with consummate skill, 
and literally swept his rival from the field. 
This is a kind of art that the /¢¢era scripta is 
powerless to portray. Its exercise must be 
witnessed or felt. In another litigation the 
counsel for the plaintiff, in moving for a new 
trial, complained that “the Attorney-Gen- 
eral had carried the verdict with a rush.” 
“If we were to yield to that contention,” 
said the Lord Chief-Justice, “it would be 
necessary for us to grant a new trial when- 
ever Sir Charles Russell was ‘on the other 
side.” As a cross-examiner, Russell is 
supremely great. His insight into men’s 
motives and characters is all but super- 
human. He never bullies, except in the 





rare cases when a witness (like the famous 
Le Caron) is beating him at his own weap- 
ons; and he never fails to make his 
“points ” artistically, nay, even dramati- 
cally. ‘ Write the word hesitancy,” was his 
first question to the hapless Pigott. The 
idea of this memorable cross-examination, 
it may be observed in passing, seems to 
have been suggested to Sir Charles Russell 
by Sir Frederick Thesiger’s method of deal- 
ing with the forger Provis in the Smyth 
Baronetcy Case; just as the striking intro- 
duction to his speech for Mr. Parnell — 
“Who are the accusers?” and “Who are 
the accused ?” — appears to have been 
inspired by a masterpiece of Cardinal 
Newman’s.! 

Sir Charles Russell is not over-popular 
in chambers. Both to solicitors and to his 
juniors he is apt to be imperious; and he is 
said to engross the talking at a conference, 
as Lord Macaulay used to do at a dinner- 
table. On one occasion a consultation was 
in progress in Sir Charles’s chambers; the 
late Attorney-General was monopolizing the 
attention of the solicitors, and the junior 
counsel, an Irishman by birth, vainly en- 
deavored to make his voice and his opinions 
heard. At length the great advocate paused 
for a moment to take breath, and the pent- 
up fury of his colleague burst forth. “I 
would have you understand, Sir Charles 
Russell,” he exclaimed, in a rich brogue, 
“that this is a consultation, and not a lec- 
ture.” This story may not be true; but it 
is eminently characteristic, and therefore 
worthy of preservation. 

Sir Charles Russell carries his imperious- 
ness and impetuosity with: him into court. 
In the case of Pearce v. Foster (17 Q. B. D. 
536),—an action for wrongous dismissal, 
brought by a confidential clerk against his 
employers who had promptly dismissed him 
from their service for gambling on the Stock 
Exchange, — he treated Mr. Justice Grove 
with an impatience that amounted almost to 


1 Lectures on the Present Position of Catholics in 
England, p. 121.. The Edgbarton Tradition. 
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rudeness. In the Colin-Campbell divorce 
suit, when the liability of certain written 
proofs to inspection during the cross-exam- 
ination of a witness was in question, he 
would not rest satisfied with the ruling of 
Mr. Justice Butt, who presided at the trial, 
but persisted in pressing his own view. Pos- 
sibly Sir Charles Russell would justify such 
conduct by a reference to Lord Brougham’s 
questionable doctrine as to the duty of a 
counsel to his client. But a simpler expla- 
nation is at hand. A warm-hearted and im- 
pulsive Irishman cannot but display a certain 
degree of tenacity and heat. Students of the 
evidence taken by the Parnell Commission- 
ers, and of the second Crawford vs. Crawford 
& Dilke trial will remember several amusing 
fracases between Sir Charles Russell and Sir 
James Hannen. In 1889 Russell accepted a 
brief for the defence of Mrs. Maybrick, who 
was tried at Liverpool, before Mr. Justice 
Fitz-James Stephen, for the murder of her 
husband by arsenical poisoning. His great 
effort oh behalf of Mr. Parnell and his fol- 
lowers had told upon his strength, and it is 
said that he undertook the prisoner’s case 
with reluctance. A somewhat unusual inci- 
dent occurred in the course of the trial. Sir 
Charles Russell had directed his cross-ex- 
amination so as to impugn the expert evi- 
dence brought by the Crown for the purpose 
of showing that Mr. Maybrick had been poi- 
soned by arsenic. At the close of the case 
a written statement by the prisoner was 
read, in which she admitted having admin- 
istered a white powder to her husband, but 





said that she had done so in ignorance of its 
character, and at the urgent request of the 
deceased. It was obvious that this curious 
statement bore out in some measure the very 
theory that Sir Charles Russell had labored 
to destroy ; and the jury returned a verdict 
of “guilty.” It speaks volumes for the skill 
with which the defence had been conducted, 
that the prisoner’s suicidal admissions influ- 
enced the public mind less strongly than the 
conflict of expert testimony that Sir Charles 
Russell had succeeded in establishing. The 
Home Secretary, Mr. Henry Matthews, him- 
self a great lawyer, revised the whole evi- 
dence in the case, and did practical, though 
not logical, justice to the prisoner by sen- 
tencing her to penal servitude for life. The 
Queen vs. Maybrick may profitably be com- 
pared with The Queen vs. Jessie MacLachlan, 
in which Mr. Rutherfurd Clark, an eminent 
Scotch counsel, now a judge in the Second 
Division of the Inner House of the Court 
of Session, had to deal, and dealt success- 
fully, with a “statement” as embarrassing 
as Mrs. Maybrick’s. 

A Roman Catholic by religious persuasion, 
Sir Charles Russell is still debarred by law 
from the Chancellorship. But this disquali- 
fication may erelong be removed, —a bill 
with this object (popularly known as the 
“ Russell Relief Bill” !) having been intro- 
duced into Parliament last session. 

The ex-Attorney-General is a whist-player 
after the keen and precise methods of Mrs. 
Battle. 

Lex. 
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T is a fact that has not often been recog- 

nized that lawyers are among the best 
biographers. There are good reasons for 
their success in this character. The qualities 
developed in professional practice manifestly 
lead in this direction. Their eagerness and 
energy in collecting evidence, their trained 
skill in sifting and weighing it, their habit in 
making statements to courts that are not 
exaggerated but will be sustained by the 
proof, their reticence as to themselves, their 
practice as to sinking their own personality 
in the interests of their clients, are in full 
demand in the character of biographer. 
These qualities are sometimes dimmed, if 
not effaced, in the matter of partisan biog- 
raphy; but where the biographer is of a 
judicial temper, or has no personal ends to 
subserve, they lead to signal success. Add 
to these the power to strip off from the sub- 
ject all that is immaterial, and to bring for- 
ward only the salient points of life and 
character, and to present these clearly and 
effectively, and his work will be likely to be 
of the kind that the world does not willingly 
let die. 

Illustrative instances crowd upon the 
memory. Two or three in English biog- 
raphy may be named: Boswell’s “ Life of 
Johnson,” Roger North’s lives of his dis- 
tinguished brothers, and Lord Campllbe’s 
“ Lives of the Lord Chancellors and Chief- 
Justices.” 

In regard to Boswell, there may be some 
hesitation. He was certainly reared ina legal 
atmosphere. His father, Lord Auchinleck, 
was a stern but noted Scotch judge, who 
looked upon his much more noted son with 
great disfavor on account of his trivialities 
and frailties. The latter, however, was a 


barrister, “ rode the circuits” when he could 
sit upon his horse, and learned by observa- 
tion how causes should be tried if he did not 
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try them himself. He thoroughly under- 
stood the capital art, in Samuel Johnson’s 
case, of drawing out his client, and showing 
him at his best even at his own expense. 
What discredit he might personally obtain 
was as nothing in comparison with the op- 
portunity given by him to Johnson to dis- 
play his powers, and the excellences as well 
as the weaknesses of his character. He had 
Johnson, as it were, before a jury composed 
of the whole English people, and he allowed 
him to speak for himself, at most directing 
his thoughts or jogging his memory, or, 
where he was an unwilling witness, leading 
him forward by an appropriate cross-exami- 
nation. His work, being founded on sound 
and philosophical principles, will last as long 
as the English language endures. 

It is not possible to give such unqualified 
praise to Lord Campbell. He labored under 
the great disadvantage of being compelled 
to obtain almost all of his materials, not from 
the living subject, but from other writers. 
His information comes to him at second hand. 
It is necessarily colored by the passions and 
prejudices of those from whom he derived 
it. It is accordingly not so lifelike as the 
work of Boswell. One principal reason for 
the difference is that he could not cross- 
examine or seek for explanation. He could 
not discuss questions with the subject of his 
Memoirs. For this reason it was impossible 
for him to reach the vivacity, freshness, and 
infinite charm of Johnson’s replies to Bos- 
well’s questions. Lord Campbell has accom- 
plished much under adverse circumstances, 
his legal training having been of great ser- 
vice to him, both in collecting materials, 
arranging them skilfully, and omitting that 
which should be passed over or suppressed. 
Again, Campbell does not conceal himself so 
skilfully as Boswell. He is often seen, like 
a prompter, at the shifting of the curtains. 
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Boswell also has this supreme advantage in 
the race for immortality, —that he has the 
race-ground as a preserve, which no one 
else can traverse, while the field over which 
Campbell passed can be trodden by other 
and perhaps surer feet. 

The third biographer already mentioned, 
Roger North, belongs to the class of Bos- 
well rather than that of Campbell. His 
work all depends upon personal observation. 
Though he was an actor in the scenes which 
he describes, he had the power of self-efface- 
ment, in the presence of his subject. The 
fact that his labors are devoted to the lives 
of his brothers whom he dearly loved suf- 
fuses his biographies with a glow of affec- 
tion that enlists sympathy, while the vigor 
and charm of his descriptions awaken an 
intense interest. Though he lived a long 
time ago, yet the period during which he was 
on the stage is deeply interesting and in- 
structive, for he describes the lives and con- 
duct of our English ancestors when the 
American colonists drew their life and per- 
haps education from England, and when 
their thoughts, aspirations, and weaknesses 
were thoroughly English. 

It should be added that the legal training 
to which these writers (Boswell, North, and 
Campbell) were subjected, led them clearly 
to fix in their minds the true limits of a 
biography. They have kept steadily in view 
the fact that it was the record of a single 
life and no more, with its origin, ancestry, 
education, hopes, trials, vicissitudes, failures, 
triumphs, and close. A biography may be 
written so as not to be distinguishable from 
a history. We may call to mind in our own 
time the six bulky volumes of Professor 
Masson, of Edinburgh, on the life and times 
of John Milton. We ask, as we turn it over, 
Why call ita “life”? The history of Eng- 
land is before us, with John Milton some- 
times present, and at other times hardly a 
passive spectator. Boswell and North, with 
others of their class, have not made this mis- 
take, and we thank them for it. 

It is the principal object of this paper to 





bring to notice the merits of Roger North 
as a writer, and to show the intrinsic value at 
the present time of his writings. 

Lord Campbell, in his life of Lord Keeper 
Guilford, has made much use of Roger 
North’s biography. As the purpose of this 
paper is, as has been said, to disclose his 
merit as a writer, and not at all to magnify 
or vilify Lord Guilford, and as its materials 
have been wholly derived from original 
sources, it will be of no consequence that 
some of the same incidents may be now re- 
ferred to as attracted the attention of Lord 
Campbell. 

The Norths were descended from an an- 
cient family. The head of it in the time 
of Charles II. was Lord North, Baron of 
Kirtling in Cambridgeshire. The family 
consisted of six sons and four daughters 
“who lived to appear in the world, besides 
some who died in minority.” The second, 
third, and fourth sons were highly distin- 
guished men, the most prominent being 
Lord Guilford, Keeper of the Great Seal 
under Kings Charles II. and James II. We 
are told that in this “‘ numerous and diffused 
flock there was not one scabby sheep.” 

Our biographer treats most fully of the 
life of his highly successful brother, Francis 
North, Lord Guilford. He calls him his 
“best” brother, not because he was the 
most virtuous, but because he was the most 
successful in life, and most able to help his 
friends, including Roger. It falls in his 
way, in tracing the career of Lord Guilford, 
among other things to give his views of the 
legal education of the day, and to show forth 
the “art of rising” in his profession. 

The real inquiry then was, How shall a 
young man without estates and of a sprightly 
and merry disposition, fond of society, with 
“an airy and volatile mind,” go forward in 
the law, for which he had no love? Roger had 
heard Francis (Lord Guilford) say more 
than once in his early manhood that if he had 
been sure of a hundred pounds a year to live 
on, he had never been a lawyer. But as cir- 
cumstances were, he was convinced that 
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without acquiring a capacity of making a 
solitary life agreeable, no man could pretend 
to success in the law, applying to himself the 
lesson that the London citizens used to their 
apprentices, “ Keep your shop, and your shop 
will keep you.” He would neither attend 
dancing nor fencing schools, notwithstand- 
ing “the pretended advantages that the /f- 
male faction propose from those assemblies.” 

Francis used to attend “the commons 
constantly in the hall (at the Temple) at 
noons and nights, and fell into the way of 
putting cases (as they call it) which much 
improved him. He used to say that no man 
could be a good lawyer that was not a put- 
case.” 4 

In reading the law reports much absti- 
nence was practised. There were about fifty 
volumes of reports at that time, but they are 
declared to be “almost innumerable.” But 
it is truly said by Roger that “to spend 
weeks and months wholly in reading them 
is like horses in a string before a loaded 
wagon.” It was well, as he urges, to “mix 
some institutionary reading with them, as after 
a fulness of the reports in the morning about 
noon to take a repast in Stamford, Cromp- 
ton, or the Lord Coke’s Pleas of the Crown, 
and also to look over some of the antiqua- 
rian books, as Britton, Bracton, Fleta,” etc. 
There was no Blackstone then to give the 
student a systematic outline of his work. 

More stress was then laid upon “dis- 
course” than anything else. Francis North 
would talk over the law with his friends 
at commons or over a chop, quoting from 
the Earl of Nottingham that: one “ should 
study all the morning and talk all the 
afternoon, because a ready speech (if it 
be not Nature’s gift) is acquirable only by 
practice, and is very necessary for a bar 


1 The practice of one lawyer putting supposed cases to 
another for solution goes far back in the law. It appears 
to have often taken place in walking. So bad a man as 
Scroggs was noted as a put-case. North says that he had 
seen him for hours together before the courts sat, stand at 
the bar with an audience of students over against him, 
putting of cases and debating so as suited their capacities 
and encouraged their industry. 





practicer.” It is said in this connection, 
that after the fire! of the Inner Temple which 
destroyed the old cloisters, it was considered, 
by the authorities in charge, whether they 
should be rebuilt or not; and their recon- 
struction was urged by Mr. Attorney Finch, 
on the ground that the students should have 
a place to walk in in the evenings and put 
cases, and it was so ordered. The utterance 
of old Sergeant Maynard, the best book 
lawyer of his time, is quoted, that the law is 
“ars bablativa.” So searching was this jur- 
ist in his studies, that when he travelled in 
his later years he took with him one of the 
old year books to divert him on his journey, 
and said he chose it before any comedy. At 
this point, our author most truly remarks, 
“a true notion of the use of anything, how- 
ever out of the road of common approbation, 
will administer such a superlative taste” as 
this. 

The next stage in education was to attend 
the courts, not merely in such causes as one 
might chance to have, but for the purpose 
of training. While Francis North intended 
in the end to join the King’s Bench bar, he 
attended, for the purpose of learning plead- 
ings, etc., in the Common Pleas, since the 
time of that court was not then taken up 
with factious contentions as at the King’s 
Bench, “where more news than law is 
stirring.” 

The final step in education was an attend- 
ance upon the “moots” in the Middle 
Temple, which were then carefully per- 
formed, but in our author’s time had fallen 
into disuse. Upon this decay he remarks: 
‘It is hard to give a good reason (bad ones 
are prompt enough) why they are not well 
attended now.” 

So eager was North in the pursuit of his 
profession that he sought to manage cases 


1 It is said that some of the gentlemen of the Inner 
Temple would not endeavor, at the fire, to preserve the 
goods that were in the lodgings of absent persons, because, 
as they said, it was against the law to break up any man’s 
chamber (Clarendon’s Life, p. 347). This is a signal in- 
stance of the enormous tenacity of red tape in the prac- 
tice of the common law. 
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while yet a student, and unable to practise 
above-board. He was contented to “ under- 
pull,” taking various suits for country friends 
and relations. In bringing, on one occasion, 
chancery business to a solicitor, he was of- 
fered a commission usual then (perhaps 
now) “for encouragement to them that 
brought business.” To his credit, he de- 
clined the offer. 

About this time in the experience of the 
young lawyer, the author turns on a side light, 
showing the roughness and coarseness of the 
old Lord North, his grandfather, and it may 
be of that of the aristocracy of the period. 
He was very tyrannical and vindictive, “ hav- 
ing taken a resolution never to be in the 
wrong.” He cared not whom he persecuted, 
nor how unjustly nor unreasonably, if it 
tended, as he thought, to justify anything he 
had done. The more mistaken he was, the 
more violent was he in his proceedings, as if 
by that means he was to set himself right. 
His son, Sir Dudley North, father of Roger, 
was an eldest son of a peer, at the age of 
sixty-three, but would never put on his hat 
or sit down before his father unless he en- 
joined it. This old lord happened to have 
an unfaithful servant, and was yet so blind 
to his vices that he had determined to pro- 
mote him. Francis, at the suggestion of 
his father, gently remonstrated with the old 
man. At this the old lord became thoroughly 
vexed, and lapping his cloak about him as he 
used when angry, went to his cabinet, and 
took out a codicil he had made to his will, 
and carried it to his son Dudley, saying: 
“ Look here, son, I had given Frank twenty 
pounds a year; but he has offended me, and 
here is his reward ;” and so threw the codicil 
into the fire. But we are told that the old 
lord still made use of Frank for his diversion, 
and “ teeth outward” was kind to him; but 
he did not forget, after the young lawyer had 
gone up to London, to have a letter written 
to him, at the bottom of which were words in 
Latin to the effect that “ he should not offer 
his advice before he was asked.” Roger 
adds the reason of this reminder was “that 





the bitterness of his (Frank’s) repentance 
might not wear off ;” for the twenty pounds’ 
annuity was gone forever. Such was parental 
or grand-parental training in high quarters 
in England in the seventeenth century. 

It being now time for the young lawyer to 
come fully upon the stage of action, there is 
a sparkling and loving description by Roger 
of his figure, bearing, rules as to dress, man- 
ners, habits, and whatever else may serve to 
characterize the man and give him to the 
reader sharpness of individuality. In this 
vivid description there are some interesting 
touches. It is stated that cadets of noble 
family were then accustomed to go into the 
country sporting on horseback, and that 
twice a week there was killing of deer. The 
method then was for the keeper with a large 
cross-bow to wound the deer, and- two or 
three disciplined pack-hounds pursued till he 
dropped. The “cadet,” it is to be presumed, 
got the credit of asuccessful hunt. Another 
fact of interest is that it was then in good 
form for a young gentleman in search of 
information or diversion to visit shows, lec- 
tures, “and even so /ow as to hear Hugh 
Peters preach.” Hugh Peters was a striking 
figure of the day in New England as well, 
with little regard for ecclesiastical conven- 
tionalities. When he made his close of his 
sermon, he told his congregation that “a 
gifted brother had a desire to hold forth; 
and then up rose Sir Peter Pet; and he, 
though a mere layman, prayed and preached 
his turn out.” Sir Peter lived to be an old 
man in town, — few thought that he had been 
once a preacher. He and Lord Anglesey at 
the Revolution published books, wherein one 
of the chief performances lay in the com- 
mending of each other. It would seem that 
“mutual admiration” societies are more an- 
cient than has been commonly supposed. 

The first thing done when Francis was 
called to the bar was to obtain a “ practising 
chamber.” A chamber, to be of this class, 
must not be above two pair of stairs high. 
The ground floor was not so well esteemed as 
one pair of -stairs, but better than two; and 
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the price corresponded with the estimate. 
- Scraping together about three hundred 
pounds sterling, Francis “ bought his life ” 
in a corner chamber, one pair of stairs up. 
It was a dismal hole and dark, where his 
near relations first sought him out. He was 
_ once asked if he took fees from these. “ Yes,” 
he said ; “they come to do me a kindness, 
and what kindness have I if I refuse their 
money ?” 

Our good friend Roger, as he goes along, 
lets in much light upon the ways of the prom- 
inent members of the bar, among other 
things showing the finesse to which they 
resorted in humoring the judges. He is not 
slow to assert that a judge for the most part 
thinks that person the best lawyer that 
respects most his opinion. The bar acted 
upon that theory. Francis North frequently 
gave up a point that went against the grain 
of a judge, hoping that on some later occa- 
sion of more importance he would gain 
credit to mislead him. The same thing is 
reported of old Sergeant Maynard, then of 
singular repute for honesty and integrity. 
Such artifices as these would be scarcely 
creditable in our time. This and other like 
facts lead us to rejoice in the belief that 
there is going on in social affairs an ethical 
evolution. 

The ways of Francis North outwardly 
prospered. From a humble beginner he 
soon became “ cock of the circuit,” and every 
one that had a trial rejoiced to have him on 
his side. 

At an early stage of his career he met 
with a serious mishap which nearly cost him 
his life. Though a sober man, he had be- 
come on one occasion very drunk. This 
happened through the agency of an enter- 
tainer, —a judge, it is true, but of that silly 
class who think it the very mystery of hospi- 
tality to lay their guests under the table. Poor 
North in his intoxicated condition was sent 
home upon a very sprightly nag, which in 
the end left his rider in a frog-pond, who but 
for a timely rescue would have lost his life. 
Roger North, with his usual good judgment, 








yet in advance of his age, records the follow- 
ing sensible comment: “ As for such enter- 
tainments as these, it is a great pity that the 
tokens of darbarity should yet remain; and 
much more that the consequences, often 
fatal, should be as braves [boasts] of con- 
quests, with a people who would take it ill 
not to be accounted civilized, wise, and 
learned.” For the utterance of such a sen- 
timent, Roger North was no doubt deemed 
visionary and a “crank” in his day; but 
now, two hundred and more years later, it 
finds a most hearty and responsive echo in 
the breast of every truly civilized man. 

As arule, however, Francis North was free 
from every vice that interfered with a rapid 
rise in the profession. He was a devoted 
student. For example, he made ita rule to 
read Littleton (that is, the pure Littleton, 
without Coke’s comment) through every 
Christmas during the whole time of his prac- 
tice. He treated this work as a legal clas- 
sic, and as the foundation of conveyancing, 
and judged it necessary that it should be re- 
membered with exactness. 

There were reasons for his professional ad- 
vancement beyond his legal merits. Though 
educated as a Puritan and Presbyterian, he 
became a thorough-paced courtier, with no 
excessive scruples. It was to be expected 
that he would advance rapidly to the position 
of King’s Counsel; and then to that of Soli- 
citor-General, and in the end to higher 
honors. 

At the turning-point in his career he 
thinks it well to be married. Marriage is 
not treated either by him or his biographer as 
a matter of affection, but rather as a means 
of gaining social status and personal advan- 
tage. In the final analysis, it is a question 
of rent-roll. That mercenary arrangement 
in England known as a “marriage settle- 
ment” comes into operation. It is treated 
as a matter of hard cash on the part of the 
lady or her friends, balanced on his side 
against brilliant prospects. Roger North at 
the bottom of his heart is dissatisfied with 
such views. In apologetic words he dis- 
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closes his “ best” brother’s weaknesses in this 
direction. He argues that a life as sketched 
by a biographer should be a picture, which 
cannot be good if the peculiar features are 
left out. Scars and blemishes as well as 
beauties ought to be expressed. Otherwise it 
is but an outline filled up with lilies and 
roses, so that in describing various essays 
at marriage he intends to be “ more solicitous 
and declaratory than elsewhere.” 

He had good reason to be apologetic for 
the sketch. What he gives of his brother’s 
course of conduct must have been truly hu- 
miliating. The only valid excuse, poor as 
- it is, is that it was not peculiar to Francis 
North. The biographer gives but a picture 
of the then current methods of English so- 
ciety. Husbands buy their wives, and fathers 
and mothers sell their daughters. North’s 
conduct is disclosed with such undisguised 
frankness as to make the purchase and sale 
uncommonly conspicuous. é 

There were at least four projects in suc- 
cession of marriage. These are so curiously 
illustrative of the manners of the time that 
we pause to refer to them. 

It was a matter that sat very hard upon 
our lawyer’s spirits, as to the way in which he 
should give a fair answer to the preliminary 
question that was sure to be asked, “ What 
jointure and settlement?” He used to own 
that he had but one rood of ground in the 
world that yielded him any profit, which 
was Westminster Hall,—truly a meagre 
showing, unless he might have added, as 
Finch did, his bar gown, valued at £20,000. 

His first encounter was with “an old 
usurer of Gray’s Inn,” presumably a brother 
lawyer of the note-shaving and money-get- 
ting sort, to whom he made a visit, and 
who nonplussed him by inquiring what es- 
tate his father intended to settle upon him 
for maintenance of wife and children. To 
this the cunning Francis replied, that when 
he was pleased to declare what portion he 
intended to give his daughter he would write 
to his father and report his answer; and so 
they parted. The biographer frankly shows 
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| and them justice.” 





the mercenary character of the proposals by 
the candid remark that if his brother had 
had “ real estate to settle, he should not have 
stooped so low as to match with the daugh- 
ter; and “¢henceforward he despised the 
alliance.” 

He next essayed the “ flourishing widow” 
of an intimate friend, who was very rich. 
Never was lady more besieged with wooers. 
No less than five younger brothers sat down 
before her at one time; “and she held them 
in hand, as they say, until she cut the thread, 
and after a clancular proceeding and match 
with a jolly knight of good repute, she 
dropped them all at once, and so did herself 
This matter evidently 
worried our lawyer, for “ he was held at the 
long saw above a month doing his duty as 
well as he might, and that was but clumsily, 
for he neither dressed nor danced, when his 
rivals were adroit at both, and the lady used 
to shuffle her favors amongst them affectedly, 
and on purpose to mortify his lordship,! and 
at the same time be as civil to him with 
like purpose to mortify them. All this was 
very grievous to him, that had zs thoughts 
upon his clients’ concerns, which came in 
thick upon him, to be held in a course of 
bopeep play with a crafty widow;” and he 
was never more rejoiced than when told that 
Madam was married. Being sick now, not 
of love but of mortification, he turned his 
mind from undertaking any more such pro- 
jects, and-so he went on his way. This is an 
emphatic warning to a young lawyer who 
would wed, not to have his thoughts exclu- 
sively upon his clients’ concerns. 

But what he was pleased to call his affec- 
tions were to be tried at least once more. 
This time the proposition comes from the 
lady’s father, Lord Mayor of London, through 
a city broker. The good mayor had many 
daughters to settle in life, and those “re- 
puted beauties” too. The fortune was to be 
£6,000. The lawyer dined with the alderman, 
and liked the lady, “ who (as the way is) 


1 Francis was not at ‘hat time “his lordship,” though 
he afterwards became so. 
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was dressed out for a muster.” On coming 
to definite proposals, the portion shrunk to 
£5,000. Upon that the negotiations ended. 
Our lawyer had not gone far, before Mr. 
Broker (following) came to him and said 
Sir John (Lord Mayor) would give £500 
more at the birth of the first child. But that 
would not do. Not long after this despatch 
his lordship was made the King’s Solicitor- 
General, and then the broker came again 
with news that Sir John would give £10,000 ; 
but no, after such usage the suitor would not 
proceed, if he might have £20,000. 

Such was the effect of making matrimony 
a pure matter of business. Roger North, 
who manifestly represents the color of his 
time, has no thought of wounded affections. 
At most there is no more than wounded 
pride and stinging mortification at a defeat 
in a game pursued, like other games, for the 
pecuniary stakes at issue. Still, his taste 
and tact were such that he would like to 
have even a bargain made in good form, with 
polished accessories. In these respects his 
brother Francis was painfully deficient. 

At last chance produced a glorious propo- 
sition which succeeded, being pregnant with 
all advantages of honor, person, and fortune. 
Such is the statement of the biographer. 

Francis North, having now settled down in 
life, passed through the various grades of 
Solicitor-General, Attorney-General, Chief- 
Justice of the Court of Common Pleas, and 
Lord Keeper. It is only proposed now to 
’ follow him further in his character of judge, 
as he goes to hold court in the country cir- 
cuit. He chose the western circuit, and 
Roger went with him. He chose that cir- 
cuit because the territory abounded with 
royalists. The notes made by our author on 
these journeys, concerning the country and 
the habits of the people, with his reflections, 
are truly ingenious and philosophical, and 
deserve mention. 

His remarks upon the county of Cornwall 
are highly interesting. He says that there 
was no opportunity of penetrating into Corn- 





(Launceston) upon the borders capable of 
receiving them. Perhaps this was from a 
regard to safety, for he further informs us 
that “the Cornish men are very fierce and 
contentious, and strangely given to indict one 
another. The traverses of these indictments 
tried at the assizes “ make good fodder” for 
the lawyers, for they are always many, and 
beyond what are had in most of the circuits, 
besides being “ qwe//-metalled causes.” Cer- 
tainly no lawyer can be blamed for liking a 
“ well-metalled ” cause, when the metal is of 
the right kind. This spirit of litigation is said 
to prevent bloodshed, which would follow if 
revenge did not have that vent. In other 
words, a lawsuit in its essence is but a battle 
with the weapons changed. 

The author was much attracted by the 
condition of things at Bristol, “their trade 
being chiefly with Nevis or Virginia; and 
rather than fail, they trade in men, as when 
they sent small rogues taught to pray for 
transportation, and who actually received it 
before any indictment found against them, 
for which my Lord Jeffries scoured them.” 
So there was a little tenderness and sense 
of justice even in the heart of Jeffries. At 
Bristol christenings and burials were beyond 
imagination. ‘“ A man who dies worth £300 
will order £200 of it to be laid out in his 
funeral procession.” 

Though the Lord Chief-Justice Guilford 
was not easily terrified, he dreaded the trial 
of an alleged witch, and liked to have some 
other judge sit in the criminal court when 
such a trial came on. One reason of his 
dislike, not often referred to in these cases, 
was that there was a popular rage “at the 
heels of her” demanding her death. The 
judges had not sufficient firmness to resist 
this outcry, though they knew better. This 
seems to have been the difficulty with a 
number of the judges. They were not so 
wickedly vicious as they were timid and 
weak. 

On finishing an account of Bristol, there 
is a fine description of the establishment of 


wall, because the judges took the first town | the Duke of Beaufort at Badminton, where 
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Roger stayed a week, and observed “the 
Duke’s princely style of living,’ — above any 
other, except crowned heads. The Duke had 
about two Lundred persons in his family, all 
provided for; and in his chief house, nine 
original tables, covered every day. He him- 
self sat where the whole lay in his view, and 
had power to do what was proper for keeping 
order among them, and it was his charge to 
see it done. The women had their dining- 
room, and were distributed in like manner. 
As to the Duchess, every day in her life in the 
morning she took her tour, and visited every 
office about the house, and so was her own 
superintendent. At half-past eleven the bell 
rang for prayers. And so at six in the even- 
ing, while the Duke and Duchess were so 
placed that they could see if all the family 
were there. If any one chose a glass of wine, 
he could either go down into the vaults, 
which were very large and sumptuous, or at 
a sign given, servants attended with salvers, 
etc., but no sitting at a table with tobacco and 
healths. “ A princely style of living,” indeed, 
both in its bounty and its rigor. During 
the week of his stay the entertainment ex- 
hibited incomparable variety. The whole 
picture is a highly pleasing one of luxury in 
living joined with the closest attention to 
domestic business affairs, though the Duke 
was Lord Lieutenant of four or five counties 
and Lord President of Wales. The life of a 
great nobleman was then no sinecure. The 
days of gilded youth and pampered age had 
not yet arrived. 

As the travellers went along, their curi- 
osity was insatiable. They visited cathe- 
drals, country-seats, and collieries with a 
deep and intelligent interest, while Roger 
in his usual way described them in well- 
chosen and pellucid words. 


from the collieries to the river Tyne. 
owner of the colliery would purchase a “ way 


leave” over the land between the coal-pit | 


and the river, and would be required to pay 


twenty pounds per annum for the mere right | 
| were a comical sort of people, riding upon 


of way over a rood of ground. The practice 


then was “to lay rails of timber from the 
colliery down to the river, exactly straight 
and parallel ; and bulky carts are made with 
four rowlets [wheels] fitting these rails, 
whereby the carriage is so easy that one 
horse will draw down four or five chaldron 
of coals.” Here is the germ of the iron or 
steel railway, the general device being the 
same, with a change of material. 

But the border country between England 
and Scotland beyond all else was of absorb- 
ing interest. The principal avocation there 
before the union of the two countries had 
been the stealing of cattle. The thief had 
only to cross the border and he was safe. 
Extradition was unknown. After the union, 
the old habit continued. To check it, the 
Crown created a mixed commission of oyer 
and terminer called the Border Commission, 
half English and half Scotch, which made 
short work of the thieves, hanging eighteen 
at a single session of the court. When the 
Norths were there, violent suspicion was 





practically sufficient for conviction. When 
the Chief-Justice hesitated in one case to 


| convict for want of evidence, a Scotchman 


who was a Border Commissioner leaned 
forward and said to him in his broad Scotch : 
“ My laird, send him to Huzz [us], and yees 
ne’er see him mair.” 

From Newcastle the judges’ route lay to 
Carlisle. The Northumberland sheriff gave 
them at one and the same time a dagger, a 
knife and fork, and a penknife, having one 





| 
| 
| fence, our marshal stands behind the judge 
| 


_ eye for a fight and the other for dinner. 
| But we in our time have clearly advanced 
| beyond the Northumbrians; for while their 


sheriff left the travellers to their own de- 


| at dinner, and at the moment of supreme 
At Newcastle | 
they saw the first railways in existence, laid | 
The | 
_ ants were bound to guard the judges through 


danger himself takes a hand in it, while the 
The brothers 
The ten- 


nation looks on and applauds. 
passed through several manors. 


their respective manorial precincts. ‘Out 
of their precinct they would not go, no, not 
an inch, to save the souls of them. They 
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negs, as they call their small horses, with 
long beards, cloaks, and long broad-swords 
with basket hilts hanging in broad belts [so} 
that their legs and swords almost touched 
the ground, and every one in his turn, with 
his short cloak and other equipage, came up 
cheek by jowl, and talked with my lord 
judge.” 

Was not this marked boldness and inde- 
pendence of spirit, rustic though it was, 
largely attributable to the manorial customs 
and the course of procedure in the manorial 
courts, where the tenant could face his lord, 
and insist on his customary rights? In the 
light of such facts we can readily see why 
our Massachusetts ancestors, in obtaining 
their patent from the crown, desired to hold 
according to the customs of the manor of 
East Greenwich, in Kent. 

When the travellers reached Carlisle, they 
found good ale and small] beer supplied from 
the houses of the prebends of the church, 
and they boasted of brewing it at home. 

The northern districts did not then abound 
in wealth, for it was observed that nearly all 
over the North “the common people walked 
barefoot, and the children leaped as if they 
had hoofs, and those shod with iron.” It 
seems incredible that the England of to-day 
could a little more than two hundred years 
ago be the England described by Roger 
North. 

Notwithstanding the author in general 
speaks slightingly of the “ female faction,” 
he cannot avoid a passing and glowing 
tribute to “ an incomparable lady,” the Count- 
ess of Pembroke, then deceased. She had 
had with other noble qualities surpassing 
generosity, so that no person ever made her 
a visit that went away without a present, in- 
geniously contrived according to the quality 
of the person. Roger, in recounting this 
fact, adds with a sigh, “and we were sorry 
that we could not be witnesses of that piece 
of grandeur.” So say we all. 

At Lancaster they first saw “candle” 
coal, burning till it was all consumed without 
leaving any cinder. “It was lighted by a 





candle like amber, and the grate stands not 
against the back of a large chimney as 
common coal-grates, but in the middle, where 
ballads are pasted round, and the folk sit 
about it working or merry-making.” But the 
greatest wonder they saw was the “ burning 
well.” Petroleum had, no doubt, come to 
the light of day. Roger’s description of it 
will bear quoting: “The manner of it is 
this: Fzrst, in some place where they know 
the sulphurous vapor perspires (often in a 
ditch) they dig up a turf and clap it down 
in its place again; and then they are ready 
for projection. When the show company 
are come, a man takes up the turf, and after 
a little puffing of a brown paper match, gives 
fire, and instantly the hole is filled with a 
blue spirituous flame like brandy. It seemed 
to waste, and I believe it would not have 
burnt in that manner long; but while it was 
burning they put water in the hole, and the 
flame continued upon the water as if it had 
been spirits. And some people said they 
used to boil eggs there.’ It occurred to no 
one that the burning substance was in the na- 
ture of oil; but it was assumed to be a vapor 
which permeated the water as water through 
sands. This early discovery of the inflam- 
mable qualities of petroleum seems to have 
attracted no practical attention at the time, 
as it was merely regarded as a curiosity, being 
wrongly interpreted. A hundred years later 
petroleum was observed at Lancaster again. 

The record of the journey of the brothers 
closes at Lichfield, where they listened to a 
noble church service performed at the cathe- 
dral, ‘“ with more harmony and less huddle ” 
than in any other church in England. The 
cathedral church, after being ruined in the 
Civil War, had then been fully restored by 
the zeal and diligence of Bishop Hacket, by 
“ barefaced begging.” No gentleman lodged 
or scarce baited in the city to whom he did 
not pay his respects by way of visit, which 
ended in plausible entreaties for some as- 
sistance towards completely rescuing his dis- 
tressed church from its calamities. His 
success was signal. 
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At this point in the very midst of the 
biography let us also pause for lack of space, 
with the assurance that a reader of it to its 
end will find ample reward in its skilful 
characterization of the men of a day not so 
very far removed from our own, in sparkling 
anecdote, in wise suggestion, all clothed in 
racy and idiomatic words, and though at 
times biassed by friendship or animosity, 
always open and sincere. The spectacle of 
four brothers, all making a figure in the 
world, and all bound together not merely by 
kinship but by the ties of a strong, manly, 
and enduring friendship, is of itself animating 
and instructive to an intelligent and appre- 
ciative reader. Moreover, one of them being 
a judge of the highest court in England 
(Lord Keeper), another at the bar, the third 
a great merchant and man of affairs, and the 
fourth an eminent divine, master of Trinity 
College, Cambridge, and for some time Clerk 
of the Closet to his Majesty, the group must 
have wielded a marked influence in the com- 
monwealth. Had they been thoroughly bad 
men, inspired by malevolent designs, they 
might have menaced social order. Fortu- 
nately they were not, if we may believe the 
biographer. He has supplied to posterity the 





materials for a sound judgment as to their 
frailcics and virtues, and so we may leave 
them. Even though the period which Roger 
North records should lose its interest, though 
this is quite unlikely, the biography with all 
its faults will endure, as it is not a eulogy, 
but a picture of the men of a stirring time, 
and is thoroughly human and true to nature 
after the manner of a photograph, but pos- 
sessing what a photograph lacks, the charm 
of natural and well-harmonized colors. 

North’s own words upon this point will 
make a fitting close to this article: “I fancy 
myself a picture-drawer, and aiming to give 
the same image to a spectator as I have of 
the thing itself which I desire should here 
be represented. As, for instance, a tree, in 
the picture whereof the leaves and minor 
branches are very small and confused, and 
give the artist more pain to describe than 
the solid trunk and greater branches; but 
if these small things were left out, it would 
make but a sorry picture of a tree. History 
is, as it were, the portrait or lineament, and 
not a bare index or catalogue of things done; 
and without the how and the why all history 
is jejune and unprofitable.” 
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| E ’s not a slave to common vice, 


For none can say he owes a cent; 


His tailor never asks him twice; 


He always promptly pays his rent. 


But when he opes his neighbor’s door, 


He shows his moral nature’s flaw 


By pacing up and down the floor, 


And boldly begging points of law. 








The Green Bag. 





THE JURY SYSTEM AND ITS CRITICS. 


By Avperr C. APPLEGARTH, Pu. D. 


F ever the history of the concluding | the annals of time, and eventually envelops 


years of the nineteenth century be im- 
partially written, one of the chief functions 
of such an investigation will doubtless be 
to record the iconoclastic spirit unfortu- 
nately so prevalent in our day and genera- 
tion. No department of human knowledge 
enjoys immunity from the devastating at- 
tacks of the agnostic. Unholy hands are 
unhesitatingly laid upon subjects the most 
sacred as well as the most venerated. A 
so-called Higher Criticism, the legitimate 
progeny of the pantheistic German faith 
and an arrant scepticism, claims to be 
reconstructing the Holy Evangel. In real- 
ity, however, these efforts look rather to- 
wards the complete demolition of the 
Inspired Word. 

Traditions in which our forefathers were 
reared, and in the happy possession of which 
they peacefully expired, are remorselessly 
surrendered to the Philistines. We have 
lived long enough to be informed that Wil- 
liam Tell is simply a fabrication of some 
frenetical imagination ; and the day has at 
last arrived when the existence of Joan 
d’Arc is considered chimerical, — nothing 
more than a mere phantasmagory. From 
the profundity of theology, from the delights 
of history, this restless spirit, this mania for 
reformation, — nay, rather for obliteration, — 
has transmigrated into the serene regions of 
the law. 

In many quarters the boisterous winds of 
opposition are already attempting in their 
wild career to annihilate institutions so dear 
to the hearts of those who have preceded us 


in the journey of life; and perhaps it may- 


not be error to affirm that of those thus as- 
sailed, trial by jury enjoys the distinction of 
being pre-eminent. 

The origin of this system of adjusting dis- 
putes carries the investigator far back into 





him in the twilight of fable. Almost as far 
back as the history of the Germanic races 
extends, we discover this provision for im- 
partiality existing in a more or less devel- 
oped condition. Just why twelve members 
should have been selected as the number for 
a petit jury is difficult to conjecture, — cer- 
tainly a theme upon which speculation has 
little or no utility. Ancient writers on juris- 
prudence affirm, however, that the number . 
of its components was taken from the fact 
that there were twelve apostles, or because 
the tribes of Israel were of equal numeros- 
ity. At present such teleology assumes the 
semblance of a mere jest; but in the days 
of crusaders and martyrs this derivation 
may have possessed more potency. At any 
rate, this method of essaying to determine 
the equity of contests held high place in the 
affections of our ancestors, and it has now 
become so deeply rooted in the foundation 
of all English social systems that much that 
is glorious and venerable clusters around it. 
Indeed it may be alleged, without apprecia- 
ble error, that any attempt aimed at its de- 
struction would be almost tantamount to an 
effort to reorganize our civilization. 
Originally, the jurors seem to have been 
selected from the friends of the respective 
litigants, and they have invariably been 
chosen from the locality where the individ- 
uals reside. Owing to this circumstance, it 
is to be noticed, in passing, that as a rule 
the jury is a representative body. It is com- 
posed of no one class; and on account of 
this composite character, it has the confi- 
dence of the contestants to an extent it 
never could have were the members drawn 
exclusively from philosophers, scientists, or 
any other single avocation. They are, more- 
over, selected by lot. No one can buy a 
position on the jury. Nor by any system 
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of divination can a particular panel ascer- 
tain in advance what cases may be assigned 
to them for determination. This avoids 
the suspicion of partiality or contrivance. 
It does more; it also excludes the idea of 
fealty or-accountability to a principal or a 
superior. 

Another matter which is very much in 
favor of a jury is that it is not an official 
body. As we have just observed, the jurors 
are not selected on political issues. They 
cannot aspire, therefore, to re-election ; and 
this fact confers on them a degree of fear- 
lessness which would otherwise be extremely 
difficult of acquisition. In the opinion of the 
writer, however, there never has been or can 
be such a thing as absolute justice. 

If Astrea ever had her habitation among 
humanity, she has centuries ago removed to 
some unexplored planet. Even if she were 
to return, the assertion is hazarded that she 
would not be understood or appreciated. 
Strange as it may appear, men as a class 
do not care for strict abstract justice. What 
the major portion of the race much more 
desires is to receive what, in their judgment, 
passes for justice. And to attain this de- 
sideratum, owing to the peculiarities of the 
jury system previously mentioned, this de- 
vice seems to be admirably adopted. 

Of course, however, no one human inven- 
tion embodies in itself every commendable 
feature. All systems have their disadvan- 
tages, together with their advantages. The 
jury enjoys no exemption. Although strenu- 
ous precautions are taken to insure impartial- 
ity, it is more than probable that some of the 
number will be biassed in the verdict given. 
Ofttimes mere prejudice or passion is al- 
lowed to dominate their action. For in- 
stance, all lawyers know that where the 
adversary is a woman, the large percentage 
of chances for success are on her side, irre- 
spective of the merits of the controversy. 
This doubtless comes from the natural chiv- 
alry implanted in the breast of every right- 
thinking man. At such times we involun- 
tarily recall our sainted mothers, our loving 





sisters, our devoted wives; and the conclu- 
sion is instantly reached that such women 
could do no wrong. 

From this position to the necessary “ there- 
fore” is an easy logical step; hence the ver- 
dict. It remains to be remarked also that 
in this instance intuition frequently proves 
to be a safe guide; for often indeed it is 
man’s inhumanity to woman that makes the 
countless millions mourn. So deep in truth 
is this instinct of gallantry towards femi- 
ninity implanted in the masculine heart that 
its eradication appears almost, if not alto- 
gether, hopeless. If ever the day should 
dawn when women compose juries and wear 
the ermine, then the legally inclined of our 
descendants will be emancipated from the 
difficulties which for the present must con- 
tinue to perplex the ordinary attorney even 
to the verge of distraction. 

But opponents moreover allege that petit 
juries are irreconcilably opposed to corpora- 
tions. As a matter of experience, it must 
be acknowledged that this accusation is gen- 
erally sustainable. In the great majority of 
cases, however, this axzmus is primarily due 
to the oppression- that too frequently char- 
acterizes many of these artificial entities. 
The author has been in some localities — in 
places where corporations were operated in 
a manner at which some utilitarian persons 
go out of their way to sneer — where it 
would be rather difficult to secure a verdict 
adverse to the company in question. And, 
as a matter that defies successful contro- 
version, it may be averred that companies 
which remember that their employees are 
human have nothing to apprehend from this 
reputed hostility. On the whole, then, it 
appears that whatever animosity exists to- 
wards these monstrous aggregations of cap- 
ital is not without its redeeming features. 
This antipathy simply tends to realize what 
would otherwise be unattainable, — equal 
protection and rights before the law for 
Lazarus as well as for Dives. 

Admirably equipped as the jury is for the 
adjudication of many of the contests arising 
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between man and man, there are some ques- 
tions which appear to lie beyond its prov- 
ince. Such, for example, are the intricate 
and voluminous business cases that are oc- 
casionally docketed in court. These matters 
require the careful, deliberate, and mature 
consideration that only an intelligent mind, 
prepared by previous training to understand 
the intricacies of the evidence adduced, can 
bring to bear upon them. It would seem 
only the dictate of reason, therefore, to con- 
tend that such affairs should be tried before 
the court, or before a Board of Referees 
especially selected and qualified for this 
purpose. 

It is frequently declared, in a spirit of 
ridicule, that petit juries “‘move in a mys- 
terious way their wonders to perform.” 
But if a reflecting mind will pause even 
for a moment, the raison détre for these 
alleged anomalies is not far to seek. 

In the judgment of the writer, it is to be 
discovered principally in the provision which 
requires a unanimity of opinion. In capital 
cases such policy is doubtless a wise regula- 
tion; but in civil actions this very stipula- 
tion often causes an absolute reversal, or a 
mere travesty of justice. If a rich defend- 
ant can secure one member of a jury, it will 
be impossible for the plaintiff to obtain that 
redress to which the equity of his suit en- 
titles him. Or, if a juror —only one — be 
prejudiced against a cause, he can success- 
fully resist all efforts at terminating the mat- 
ter. The-remedy for this evil — and few are 
sufficiently contumacious to deny that it is a 
most glaring defect — lies in so amending 
our present practice as to allow a case to be 
decided by a majority of “ the gentlemen who 
sit in the box.” But just what this number 
should be is a matter of detail that calls for 
the most elaborate consideration. It would 
appear, however, that the adoption of a three- 
fourths vote would be free from any serious 
objection. It may be a comparatively easy 
matter to influence one man; but the chances 
of success in this direction would be im- 
mensely ‘diminished when you were com- 





pelled to arrange with three or four. With 
the inauguration of the proposed reform 
would doubtless vanish that disgraceful 
spectacle which at present so frequently 
disgusts the populace and the legal profes- 
sion, — I mean where substantial rights are 
defeated because one obstinate individual 
refuses to modify an ill-formed, or worse, a 
possibly purchased opinion. The introduc- 
tion of this innovation — to wit, a majority 
verdict — seems, moreover, to be the only 
path out of the labyrinth. Experiments in 
other directions have resulted in no tangible 
benefit. The ancient methods of incarcera- 
tion and inanition, in particular, have failed 
most lamentably as well as signally. 

It would also have a material tendency to 
increase the respectability of juries, if the 
best as well as the average men were com- 
pelled to serve. At present, excuses instead 
of reasons are received for non-attendance. 
For such purposes the representative per- 
sons, those occupying the highest stations 
in any community, ought to be selected. 
Business ought not to be regarded as suffi- 
cient ground for exemption. Under these 
circumstances such compulsory absence 
from the office or the marts* of commerce 
would then be classified with sickness, or 
travel to recuperate health. In short, it 
would become a matter of necessity, to 
which submission would be made. Only, 
then, in cases of personal indisposition, or 
for some equally valid reason, should a per- 
son be permitted to escape this duty. And 
the great advantage about this method of 
procedure would be that with its enforce- 
ment the burden would be so diffused as to 
be scarcely perceptible to any individual. 

When we are compelled to request a hear- 
ing in court, we all desire to have our causes 
fairly adjudicated. Let us then not endeavor 
to evade our responsibility to our fellow- 
citizen when the conditions are reversed. 
Let us rather bear in memory the injunction 
of the great and all-wise Judge, who com- 
mands, “ Do unto others as you would they 
should do unto you.” 
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THE SUPREME COURT OF MINNESOTA. 


By Hon. Cuarves B. Extiort, of Minneapolis. 


HE history of the highest court of a 
State is not the least important part 
of the history of the Commonwealth. A\l- 
though the least. showy, the judiciary is by 
far the most efficient instrument in forming 
and developing the characteristics which dis- 
tinguish the people of one community from 
those of another. To write a true and com- 
plete history of the Supreme Court of a 
State would require a minute study and an- 
alysis of its decisions affecting private as well 
as public rights. These decisions become 
the measure of business morality, and thus 
powerfully influence and direct the every-day 
life and habits of the people. The court is 
the balance-wheel of the political system ; 
its steady wisdom operates as a break upon 
the hurried action of the people and their 
legislative representatives while acting under 
the pressure of public excitement. 

I do not propose here to attempt such a 
minute study of the history of the court, as 
there is another view from which the subject 
may be approached which is scarcely less im- 
portant. The personal element enters largely 
into the history of jurisprudence. The flow 
of law must be through a personal medium, 
and during its passage the law of refraction 
is liable to influence the result. The legis- 
lature may, in the plenitude of its wisdom 
and power, enact a statute for a certain pur- 
pose ; but whether in fact such statute will 
ever become the law of the land may depend 
upon the mental peculiarities of the mem- 
bers of the court which is called upon to 
construe and apply it to the multifarious cir- 
cumstances of life. There are few statutes 
which a court may not construe into a 
nullity. So every court has its peculiar- 
ities, which are but the reflections of the 
personal characteristics of the men who con- 
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stitute it. ‘“ One judge of high moral per- 
ceptions and a tender and instructed con- 
science will see clearly the requirements of 
natural right in the case, or the correct ap- 
plication of written law or judicial precedents. 
Another judge, unscrupulous, passionate, un- 
learned, or vindictive, may utterly fail either 
to perceive or apply the right.” 

The body of the law now in force in this 
country is the work of the judges. Mans- 
field, before the days of legislative fecundity, 
created the commercial law of Great Britain; 
Marshall created a system of constitutional 
law very different from that contemplated 
by the constitutional convention which con- 
structed his text, or the successive congresses 
which sought to embody their ideas in stat- 
utes. It is hardly too much to say that a 
great judge creates the laws which in theory 
he declares. Ina contest between such a 
judge and the legislative power, his decisions 
will percolate through and ultimately under- 
mine any legal structure the legislature may 
create. 

Minnesota is as yet a new State, and its 
Supreme Court of Judicature is without tradi- 
tions. Noancient portraits of famous judges 
in wig and gown look down upon their succes- 
sors. Portraits indeed hang upon the walls 
of the court-room, but they are of men who 
have recently passed away, or of those whose 
voices are still heard before the court. The 
history of the State is encompassed by the 
life of a single generation, and the founders 
of the commonwealth are still with us in the 
flesh. One member of the territorial court 
is a leader of the bar to-day, while another 
is a distinguished Federal judge. 

Minnesota has had no judicial monarch, no 
monarchy of a single mind to interrupt the 
republic of judges. The average member- 
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ship of the court in character and learning 
has been high, and to almost every member 
may truly be applied the eloquent language 
of Bishop Horne: “ When he goeth up to 
the judgment-seat he putteth on righteous- 
ness as a glorious and beautiful robe, to ren- 
der his tribunal a fit emblem of that eternal 
throne of which justice and mercy are the 
habitations.” 

On the 23d of De- 
cember, 1846, Morgan 
L. Martin, the territo- 
rial delegate from Wis- 
consin, introduced into 
Congress a bill for the 
creation of the Terri- 
tory of Minnesota ; 
but it was not until 
the 3d of March, 1849, 
the day before the 
inauguration of Presi- 
dent Taylor, that the 
bill organizing the 
new Territory was 
finally passed and be- 
came a law. 

Section 9 of the 
Organic Act provided 
“that the judicial 
power of said Terri- 
tory shall be vested 
in a supreme court, 
district courts, pro- 
bate courts, and in 
justices of the peace. 
The supreme court shall consist of a chief- 








AARON GOODRICH. 


On the 19th day of March, 1849, President 
Taylor appointed the members of the first 
territorial Supreme Court. Governor Ramsey 
reached St. Paul on the 27th day of May, 
1849, and on the first day of the following 
June issued a proclamation declaring the 
new government duly organized, with the 
following officers: Alexander Ramsey of 
Pennsylvania, Governor; C. K. Smith of 
Ohio, Secretary ; 
Aaron Goodrich of 
Tennessee, Chief-Jus- 
tice ; David Cooper 
of Pennsylvania and 
B. B. Meeker of 
Kentucky, Associate 
Justices; J. L. Tay- 
lor, “Marshal ; and H. 
L. Moss, United 
States Attorney. On 
the 11th day of the 
same month the Gov- 
ernor issued a second 
proclamation, divid- 
ing the Territory into 
judicial districts in 
accordance with the 
requirements of the 
Organic Act. 

The first district 
was composed of the 
county of St. Croix 
alone, and to this was 
assigned the Chief- 
Justice. The second 
district comprised the region north and west 


justice and two associate justices, any two | of the Mississippi River, and north of the 


of whom shall constitute a quorum, and | 
who shall hold a term at the seat of govern- 
ment of said Territory annually. The said 
Territory shall be divided into three judicial 
districts, and a district court shall be held in 
each of said districts, by one of the justices 
of the supreme court, at such times and 
places as may be prescribed by law; and 
the said judges shall, after their appointment, 
respectively reside in the district which shall 
be assigned to them.” 





| sota River. 
that terms of court should be held, to con- 


Minnesota River, and of a line running due 
west from the head-waters of the Minnesota 
River to the Missouri. To this district 
Judge Meeker was assigned. The third 
district, to which Judge Cooper was as- 
signed, comprised the country west of the 
Mississippi River and south of the Minne- 
The same proclamation provided 


tinue one week, — in the first district at the 
village of Stillwater on the second Monday, 
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in the second district at St. Anthony Falls 
on the third Monday, and in the third dis- 
trict at Mankato on the fourth Monday, of 
August, 1849. Thus was the wilderness 
organized, and the machinery for its govern- 
ment provided. It was an illustration of the 
modern practice of transplanting the entire 
machinery of government in advance of the 
governed. The land was little more than a 
wilderness. The en- 
tire population, exclu- 
sive of Indians, could 
not have exceeded one 
thousand. Thecensus 
taken .four months 
after the passage of 
the law organizing the 
Territory, and after 
the rush of emigrants 
had set in, showed four 
thousand six hundred 
and eighty souls, of 
which three hundred 
and seventeen were 
connected with the 
army. West of the 
great river the Indians 
held undisputed sway, 
from the southern line 
of the State north to 
the embryonic city of 
St. Paul. The banks of 
the Mississippi could . 
show but two or three 
habitations of white 
men. St. Paul contained one hundred and 
fifty inhabitants and thirty buildings. But 
these few pioneers Were buoyant and hopeful 
of the future. “The elements of empire 
were plastic yet and warm, awaiting but the 
moulding hand of the thousands soon to 
come.” On the 28th of April, before the 
arrival of the territorial officers, “ with but a 
handful of people in the whole Territory, and 
a majority of these Canadians and_half- 
breeds,” the first issue of the first newspaper 
ever published in Minnesota saw the light. 
It could not be called a metropolitan sheet, 
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and it was issued under somewhat discourag- 
ing as well as unusual circumstances. 

Some of the conditions ordinarily supposed 
to be necessary to journalistic success were 
wanting, as the editor informs us that he 
“had no subscribers. The people did not 
want politics, and we had none to give them. 
We advocated Minnesota, morality, and re- 
ligion from the beginning.” We are also 
informed that the first 
number of the paper 
was printed in a build- 
ing through which 
“all out-doors is visi- 
ble through more than 
five hundred aper- 
tures ; and as for type 
it is not safe from be- 
ing pied on the galleys 
by the wind.” About 
the time the new 
judges reached the 
field of their future 
labors, this paper was 
urgently advising set- 
tlers then swarming 
into the Territory to 
bring with them tents 
and bedding. 

It was to this crude 
and unformed commu- 
nity, planted in the 
depth of the wilder- 
ness, near the roaring 
falls of St. Anthony 
of Padua, that Chief-Justice Goodrich and 
Justices Meeker and Cooper came early in 
1849, bearing with them the commissions of 
President Taylor enjoining them to adminis- 
ter justice to the inhabitants thereof, and 
charged with the duty of laying the founda- 
tion of the jurisprudence of the great State 
of the near future. 

The first Chief-Justice was born in Cay- 
uga County, New York, on the 16th day 
of July, 1807. In 1815 his father moved 
to western New York, where the son spent 
his minority upon a farm, receiving such 
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education as could be conferred by the 
eountry schools. 

After reading law for a time, he removed 
to: Tennessee, where his legal studies were 
completed and practice commenced. In 1847 
and 1848 he was a member of the State 
Legislature, being the only Whig who ever 
represented the district. 

During the three years he sat as Chief- 
Justice he seems to 
have given general 
satisfaction, although, - 
by reason of his short 
period of service and 
the limited amount of 
business transacted, 
he failed to leave any 
impression on the ju- 
risprudence of the 
State. His inclina- 
tions seem to have 
been rather literary 
and archeological 
than legal. After re- 
tiring from the court, 
he devoted his time 
to such studies until 
1861, when he was ap- 
pointed by President 
Lincoln to the position 
of Secretary of Lega- 
tion at Brussels, where 
heremained until 1869. 

Upon the organi- 
zation of the State in 
1858, Judge Goodrich was appointed a mem- 
ber of a commission charged with the duty 
of preparing and reporting to the Legislature 
a Code for the State. Although favoring 
liberal rules of practice, as was evidenced. by 
his dissenting opinion in the first case de- 
cided by the Supreme Court, he was a firm 
believer in the saving grace of the common 
law and on this commission opposed the 
adoption of the code system. His views 
were embodied in an elaborate minority 
report. 

One of the reasons given for his dissent 


DAVID COOPER. 








was the excessive cost of justice under the 
code system. Its popularity with the law- 
yers was compared to that of Diana with 
the jewellers of Ephesus, — “ Know ye not 
by this our craft we beget our wealth?” 

In 1860 he was a member of a commission 
to prepare a system of pleading and practice, 
with instructions to report within a few 
days. An elaborate report was laid before 
the Legislature within 
the time, which cre- 
ates a suspicion that 
the Chief-Justice, like 
Franklin, was in the 
habit of carrying sys- 
tems of government 
in. his pocket, ready 
for “any emergency 
that might arise. 

The principal result 
of his labors while in 
Europe was a work 
entitled “A History 
of the Character and 
Achievements of the 
so-called Christopher 
Columbus,” which was 
published in Phila- 
delphia in 1874. This 
is a work of consider- 
able interest and in- 
genuity. It is sought 
to be shown that the 
great Christopher’s 
real name was Criego, 
and that while pursuing the honorable career 
of a pirate of many years’ experience, he 
came into the possession of the log of 
some worthy mariner who had been gathered 
to his fathers, and thereupon set up as a 
great discoverer. 

Judge Goodrich was an active partisan of 


| Seward, and labored and voted for him for 


President in the Convention of 1860. After 
his return from Europe he continued to 
reside in St. Paul until his death. John 
Skinner Goodrich, a brother of the Chief- 
Justice, was a judge of the Supreme Court 
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of Michigan in 1850, and two other brothers | ent success, although he finally accumulated 


were members of the Senate of that State. 
Bradley B. Meeker was born at Fairfield, 
Connecticut, in 1813. Although descended 
from Robert Meeker who established the 
town in 1650, the father of Bradley was 
in poor circumstances, and unable to give 
his children an education. After many 
struggles with adverse circumstances, the 
youth came under the 
notice of Governor 
Thomlinson, under 
whose patronage he 
was sent to Weston 
Academy and subse- 
quently to Yale Col- 
lege. After leaving 
college he settled at 
Richmond, Madison 
County, Kentucky, 
where he commenced 
the study of law while 
engaged in teaching 
as a means of support. 
After admission to 
the bar in 1838, he 
practised his profes- 
sion at Richmond un- 
til 1845, when he re- 
moved to Flemings- 
burg in thesame State. 
Here he soon became 
a leader in the move- 
ment for a constitu- 
tional convention for 
the revision of the State Constitution. 
Through the influence of John Bell, Presi- 
dent Taylor appointed Mr. Meeker one of the 
Associate Justices of the Territory of Minne- 
sota. This position he held, performing the 
duties with credit, until the commencement 
of the Pierce administration in 1853, when 
he was succeeded by Moses Sherburne. 
Judge Meeker wrote but seven decisions, all 
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Reports. After leaving the bench he never 
engaged in active practice, but devoted him- 











a competence. He was active in the life of 
the new community, was somewhat eccentric 
in his habits, and seems to have been in de- 
mand as a public speaker. 

He was a member of the Democratic wing 
of the Constitutional Convention of 1857, 
and there advocated an appointive judiciary. 

During the year 1857 the people of the 
Territory were suffer- 
ing from “hard times ;” 
and Judge Meeker ad- 
vocated a plan which 
he thought would re- 
lieve debtors and at 
the same time make 
Minnesota a haven of 
rest for the financially 
troubled of other 
lands. In November 
of that year he wrote 
to a member of the 
Legislature a_ letter 
from which I quote 
the following : — 


“You are now in a 
position to do Minnesota 
good service, and I 
know you well enough to 
know that you will do 
all in your power to pro- 
mote her best interests. 
Now, something must be 
done, or northern Min- 
nesota will be a pauper 


CHATFIELD. 


country, within two years. 
about the matter, and have at last fallen upon the 
following relief measures. In the first place, I 
want you to pass a law prohibiting all our courts 
of justice from rendering any judgments for debts 
due by contract or judgment contracted or ren- 
dered out of Minnesota for the term of five years 
from the passage of such law. Now, the effect of 
such a legislative act would be this: all the embar- 


| rassed men of business, whether manufacturers, 
of which appear in the first volume of the | merchants, or mechanics, would wend their way 
| with their families and friends to Minnesota in the 
| spring, where they could enjoy legal repose from 


self to real-estate transactions, with indiffer- | 


the demands oftheir creditors, and establish them- 


I have thought much ~ 
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selves anew. This step, so merciful in these 
days of pecuniary depression and oppression, 
Would revive emigration again to Minnesota, and 
fill it with enterprise and money.” 


Judge Meeker lived in Minnesota but a 


short time after retiring from the bench, and | ; 
| laced cuffs of a past generation. After re- 


died while temporarily stopping at a hotel in 
Milwaukee, Wisconsin, in 1873. 

David Cooper was born July 22, 1821, 
at a place known as “ Brooks Reserve,” 
in Frederick County, Maryland. In 1831 
the family removed to Gettysburg, Pennsyl- 
vania, for the purpose of giving an elder 
brother James, subsequently United States 
Senator from Pennsylvania, an opportunity 
to pursue his legal studies. After a short 
time spent at Pennsylvania College, David 
Cooper commenced the study of law in the 
office of his brother at Gettysburg. After 
being admitted to practice, in 1845, he re- 
moved to Louistown, in Mifflin County, 
where he soon became known as a very suc- 
cessful lawyer. After a legal and political 
career somewhat brilliant for so young a man, 
Mr. Cooper was, at the early age of twenty- 
eight, appointed one of the first Associate 
Justices of the Supreme Court of Minnesota. 
Judge Cooper seems to have been rather a 
difficult person to get along with, and soon 
made many enemies. His ability was un- 
questioned, but his irascible temper was _ the 
cause of much trouble to himself and his 
friends. Judge Flandrau writes : — 


** Judge Cooper was a very industrious and 
painstaking lawyer, but irascible in the highest de- 
gree. He so fully identified himself with the 
cause of his client, that fair criticism from oppo- 
site counsel of the merits of the case would be 
construed into a personal affront, and he never 
forgave a judge who decided against him. With 
all these peculiarities, the judge had a very genial 
side to his nature.” 


The conduct of certain Federal officers 
gave rise to bitter complaints. In January, 
1851, a local paper printed a savage article 
on “Absentee Office-Holders,” in which 
Cooper was characterized as a “ profligate 





vagabond.” This abusive publication led to 
a street encounter between the editor and a 
brother of Judge Cooper. 

Like Meeker, Cooper was eccentric. He 
was a gentleman of the old school, and to the 
end of his life wore the ruffled shirt and 


tiring from the bench in 1853, he practised 
law in St. Paul until 1864, when he removed 
to Nevada. The career commenced so aus- 
piciously amid the brilliant successes of youth 
ended in darkness in an inebriate asylum at 


| Salt Lake City. 


In accordance with the Governor’s procla- 
mation, the first term of the district court 
was organized in St. Croix County, August 


2, 1849, at the village of Stillwater. This 


was the first court ever held in Minnesota. 


| Chief-Justice Goodrich presided, and Judge 





Cooper sat as an associate. 

As usual, the lawyers had preceded the 
courts, and had evidently been kept waiting 
for some time, as the paper announced that 
“about twenty of the lankest and hungriest 
were in attendance.” We find the following 
account of this first court in the “ Chronicle 
and Register” for August 5 :—- 


“ The proceedings were for the first two or three 
days somewhat crude, owing to the assembling of 
a bar composed of persons from nearly every State 
in the Union, holding all their natural prejudices 
in favor of the courts they had recently left, and 
against those of all other places in Christendom. 
But by the urbanity, conciliatory firmness, and 
harmonious course taken by the court, matters 
were in a great measure systematized. and busi- 
ness finally despatched to the satisfaction of all 
concerned. ‘The industry and impartiality of the 
court were matters of commendation on all sides.” 


The editor then proceeds to compliment 
the prosecuting attorney upon his ceaseless 
energy and firmness, and the landlord and 
citizens of Stillwater upon the sumptuous 
hospitalities extended to the visiting citi- 
zens. One startling feature of the great 
event duly chronicled was the fact that one 
of the jurymen wore boots. 





y 
Wena 








XUM 


y 
“oss 








XUM 


The Supreme Court of Minnesota. 119 








In the second district the court convened 
“at the house of Mr. Bean, on the west 
bank of the Mississippi, at the falls of St. An- 
thony.” _The grand jury was duly sworn; 
and it is interesting to know that Mr. Justice 
Meeker’s charge was able, and “ characterized 
by sound legal and philosophical lore.” 

After retiring to “the old mill in the vi- 
cinity for deliberation,” it was found that 
the community had 
failed to provide them 
with any derelictions 
to investigate ; andthe 
term of court came to 
a sudden close, with 
nothing to render it 
memorable other than 
its position chronolog- 
ically in the legal his- 
tory of what is now the 
city of Minneapolis. 

Much ceremony at- 
tended the launching 
of the judicial ship in 
Mr. Justice Cooper’s 
district. A spacious 
warehouse was fitted 
up and_ gorgeously 
decorated for the occa- 
sion. Governor Ram- 
sey and Chief-Justice 
Goodrich 
seats with the presid- 
ing justice. Justice 
Cooper’s charge to the 
grand jury was a somewhat flowery and 
elaborate affair. After listening to its flow- 
ing periods, our editor decided that, although 
a young man, the Justice possessed “ a dis- 
criminating mind, competent knowledge of 
the law, suavity of manners, and much per- 
sonal dignity. Minnesota may be proud of 
her judge.” It was subsequently discovered 
that but three of the members of the jury 
could understand the English language; and 
possibly to prevent the utter waste of judi- 
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The first term of the Supreme Court was 
held at the American House in St. Paul, 
on Monday, July 14, 1850, Chief-Justice 
Goodrich and Justice Cooper being pres- 
ent. About this time a certain English- 
man named Edward Sullivan made a tour 
through the Northwest, and, as is common 
with such travellers, published his “ impres- 
sions.” From this book, entitled “ Ram- 
bles and Scrambles in 
North and _ South 
America,” I quote the 

_ following picturesque 
| bit : — 

R “The Chief-Justice of 
Minnesota was _ holding 
his session at St. Paul. 
The bar of the hotel was 

the court-house. The 

| Judge was sitting with his 

feet on the stove on a 

level with his head, a 

cigar ‘between his lips, 

and a chew as big as an 

1 orange in his mouth, and 

a giass of some liquor by 

his side. The jury were 

in nearly the same ele- 
gant position in different 
parts of the room; anda 

lawyer, sitting across a 

chair and leaning his chin 





occupied a =——~——“4 on the back of it, was 


addressing them. The 
prisoner was sitting drink- 
ing and smoking, with 
his back to the judge, and looking the most 
respectable and least concerned of the party. 
Although it struck me that there might be a good 
deal of justice, there was very little dignity, in the 
application of the law in Minnesota.” 


The learned writer then proceeds to en- 
large on the usual topic, the weakness of an 
elective judiciary, and attributes the lack of 
dignity in the Minnesota Court to the fact 
that the judges were elected by “a majority 
of the members of the House of Assembly.” 


cial eloquence, the charge was printed in full | This latter learned observation on the method 


in the next issue of the village newspaper. 


of electing Federal judges seems to corrcbo- 
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rate the contention of the Chief-Justice that 
Mr. Sullivan’s description of the court was 
purely apocryphal. It appears that by this 
time there was no occasion for the journalist 
to lament the lack of “politics” in Minne- 
sota ; and the Chief-Justice always contended 
that the description of his court was fur- 
nished the traveller by political enemies 


who were seeking to undermine him at | 


Washington. 

Political excitement 
ran high in the Ter- 
ritory in 1851, and 
factional quarrels led 
to the resignation of 
Chief-Justice Cooper. 
He was_ succeeded, 
Nov. 13, 1851, by Je- 
rome Fuller of New 
York, who served until 
Dec. 16, 1852, when 
he was succeeded by 
Henry Z. Hayner. It 
seems impossible to 
acquire any informa- 
tion about Hayner, 
who was Chief-Justice 
from Dec. 16, 1851, 
to April 7, 1852. He 
never presided, and it 
is believed that he 
never came to Min- 
nesota. 

When the Pierce 
administration came 
into power, March 4, 1853, all the Federal 
officers in the Territory were removed. On 
April 7 William H. Welch became Chief- 
Justice, and Andrew G. Chatfield and Moses 
Sherburne Associate Justices. The new 
Chief-Justice was a native of Connecticut, 
and a graduate of Yale College and Law 
School. He came to Minnesota in 1850, 
residing first at St. Anthony and _ subse- 
quently at St. Paul. After serving four 
years under the appointment of President 
Pierce, he was reappointed by President 


R. R. NELSON. 


Buchanan, and remained in office until the | 











organization of the State government in 
1858. 

Andrew Gould Chatfield was born at 
“ Butternuts,” Otsego County, New York, 
Jan. 27, 1810. His parents were natives 
of Connecticut, and of good Revolutionary 
stock. His maternal grandmother was a 
member of the Ruggles family, a name well 
known in the legal and political history of 
the Empire State. 
Enos Chatfield, the 
father of the Judge, 
removed from Con- 
necticut to New York, 
where he accumulated 
some property, but lost 
it through a defective 
title. 

His children were 
thus thrown upon their 
own resources. After 
acquiring the _ rudi- 
ments of an education 
by private study in 
the fitful light of the 
historical _pine-knot 
after laborious days 
of farm labor, Andrew 
went to Hamilton 
Academy, where he re- 
mained for some time. 
At the age of twenty- 
one he removed to 
Steuben County, New 
York, and commenced 
the study of law in the office of Henry F. 
Cotton at Painted Post. In 1833, after three 
years’ study, he was admitted to the bar of 
the county court. During the same year a 
partnership was formed with James Birdsell, 
and the practice of law commenced in the 
village of Addison in Steuben County. 

In November, 1838, Mr. Chatfield was 
elected a member of the Legislature as a 
Democrat, to which party he faithfully ad- 
hered during his long life. He soon became 
prominent as a leader of his party, and was 
re-elected for three successive terms. 
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In 1841 he served as chairman of a com- 


mittee to investigate the affairs of the Erie. 


Railway, a corporation which had received 
State assistance in the form of a loan of 
$3,000,000. 

At the completion of his duties on this 
committee, Mr. Chatfield returned to private 
life and the practice of his profession. In 
1845 he was again elected to the Assembly, 
where during the ses- 
sion of 1846 he served 
upon a committee, of 
which Samuel J. Til- 
den was. chairman, 
charged with the duty 
of devising a plan for 
the settlement of the 
difficulties between 
landlords and tenants 
which had given rise to 
the “ anti-rent” riots. 

This report was an 
important event in the 
history @@the anti-rent 
troubles. During the 
same session Mr. Chat- 
field served as chair-- 
man of the Judiciary 
Committeeand Speak- 
er, to fill a temporary 
vacancy caused by the 
extended absence of 
the regular Speaker. 
At the close of the ses- 
sion he was appointed 
one of a committee to investigate the alleged 
frauds in connection with the enlargement 
and repairs of the various canals of the State. 
For the greater part of a year he devoted him- 
self to the arduous duties which devolved up- 
on this committee. Mr. Chatfield was also 
a member of the Constitutional Convention 
of 1846. At this time perhaps no young 
man in political life in that State stood higher 
or had more brilliant prospects; but the ten 
years of public service had left but little time 
for the accumulation of money, and the ne- 
cessity of providing a competence for his 
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family induced a removal to the new West. 
He settled at what is now Kenosha, Wiscon- 
sin, and was soon elected county judge, which 
office he held but for a short time. 

In 1853 Judge Chatfield, while in attend- 
ance upon the Supreme Court at Washing- 
ton, met Gen. H. H. Sibley, then delegate 
from Minnesota. Sibley’s glowing descrip- 
tion of the new land filled him with a de- 
sire to locate within 
its bounds; and as 
the Federal offices 
were then being filled 
by President Pierce, 
Mr. Chatfield was, 
upon the recommen- 
dation of General Sib- 
ley, appointed one of 
the Associate Justices 
of the Supreme Court 
of the Territory. 

His commission was 
dated April 7, and 
in June following the 
new Justice removed 
to Mendota, and en- 
tered upon the duties 
of his office. Judge 
Chatfield held the first 
court in almost every 
county then organized 
west of the Missis- 
sippi River. 

His journeys from 
county to county were 
made upon horseback, and along the “ Indian 
trail,” then the only highway through the 
greater part of the huge judicial district. 
On one of these journeys his eye was at- 
tracted by the wonderful beauty of the prairie 
bordering on “ Roberts Creek ” adjoining the 
“ Big Woods,” and he resolved to make the 
spot his future home. A town was soon 
after surveyed, and named Belle Plaine. A 
stock company was formed, and for some time 
it seemed that the projectors of the new 
town would realize the fortune their enter- 
prise deserved. But the crisis of 1857 
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brought disaster, and an assignment for the | 


benefit of creditors followed. Judge Chat- 
field retired from the bench in 1857, and re- 
sumed the practice of the profession. 
“ During his term in Minnesota,’ 
Mr. J. F. Williams,“ he had become widely 
acquainted with the people of the Territory, 
and was much respected by them as an up- 
right citizen, a learned lawyer, and a gentle- 
man of high honor and 
cultivated mind. As 
years rolled on, they 
brought him increas- 
ing honors from a wid- 
ening circle of friends. 
Wherever he went his 
venerable and digni- 
fied appearance made 
him an object of re- 
spect. His large ex- 
perience of men and 
public affairs, and his 
quick perception made 
him an agreeable com- 
panion.” He frequent- 
ly attended the con- 
ventions of his party 
in the State; and al- 
though not taking a 
very active part in 
politics, his advice was 
always eagerly sought. 
At various times he 
received the nomina- 
tions of his party for 
Chief-Justice, Attorney-General, and Member 
of Congress; but in the then condition of 
parties in the State an election upon the 
Democratic ticket was hopeless. At an ad- 
vanced age Judge Chatfield was again raised 
to the bench. In 1870 he was appointed 
Judge of the Eighth Judicial District of the 
State, which position he held until his death, 
Oct. 3, 1875, at his rural home in Belle 
Plaine. Over his grave there stands a gran- 
ite monument bearing this inscription : — 


WILLIAM H. WELCH. 


“The able and upright Judge, the honest man. 
Erected by the bar of the State.” 


writes | 


| 








Moses Sherburne was appointed one of the 
Associate Justices by President Pierce in 
1853. He was a native of Maine, having 


| been born at Mount Vernon in March, 1808. 


After being admitted to the bar, he located 
at Phillips, where he resided until his removal 
to Minnesota. At the time of his appoint- 
ment he had filled a judicial position for 
many years. He took his seat at the January 
term, 1854, and served 
until 1857. 

After retiring from 
the court, he continued 
to reside in St. Paul, 
and practised law with 
much _ success until 
his death in 1868. 
Judge Sherburne was 
a man of more than 
average ability. He 
was an_ influential 
member of the Con- 
stitutional Convention 
of 1857, and in 1858 
was a member of a 
commission appointed 
by the Legislature to 
revise the general laws 
of the State. He was 
an eloquent speaker, 
and won for himself 
the title of “the old 
man eloquent.” 

One of the first 
acts of President Bu- 


| chanan’s administration was the appointment 


of Rensselaer R. Nelson and‘ Charles E. 
Flandrau as Associate Justices of the Su- 
preme Court of the Territory, in place of 
Justices Sherburne and Chatfield. 

The names of Nelson and Flandrau are 
closely identified with the judicial and politi- 
cal history of the Territory and State. Judge 
Nelson was born in Coopertown, New York, 
on the 12th day of May, 1826. His father, 
Samuel Nelson, was for many years one of 
the most eminent judges of the Supreme 
Court of New York, and later Associate Jus- 
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tice of the Supreme Court of the United 
States. 

Young Nelson inherited his father’s legal 
ability. Graduating from Yale in 1846, he 
soon after entered the law office of James 
R. Whiting in New York City, but com- 
pleted his studies at Coopertown, where he 
was admitted to the bar in 1849. 

After a short time spent at Buffalo, Mr. 
Nelson decided to try his fortune in the far 
West; and the 12th day of May, 1850, saw 
the future jurist climbing the long pair of 
rickety stairs which led from the steamboat- 
landing to the upland, where a few cheap 
frame and log houses, stumps, rocks, and 
ungraded streets indicated the future city of 
St. Paul. 

The young lawyer’s first interview with a 
leading citizen was far from encouraging. 
Hearing that the young man had designs of 
practising law in St. Paul, the gentleman 
was deeply moved with compassion. “My 
dear young man,” said he, “I sincerely pity 
you. We have a population of six hundred; 
and fifty of them are lawyers, the most of 
them starving. I advise you to take the 
next boat East, because you have no chance 
here. We have too much trouble with the 
lawyers here already.” 





Mr. Nelson did not take the well-meant 
advice, but opened an office, and continued 
to practise his profession until 1854, with a 
good measure of success. In 1853 he had 
the honor of refusing a nomination as dele- 
gate to Congress. In 1854 he removed for 
a short time to Superior, Wisconsin, where 
he took an active part in the organization of 
the new county of Douglass, and held the 
office of District Attorney. 

Returning to St. Paul in 1855, the practice 
of the law occupied his attention until 1857, 
when he was appointed an Associate Justice 
of the Supreme Court, and immediately en- 
tered upon the duties of the position. Judge 
Nelson served until Jan. 1, 1858, when the 
territorial court was superseded by the State 
court. But one general term of the court 
was held after Judge Nelson’s appointment, 
and but two opinions written by him appear 
in the Reports. This, however, conveys but 
a very inadequate conception of the amount 
of judicial work done by him during his brief 
term of service. A large amount of cham- 
ber work devolved upon him as the judge of 
the district court residing at the capital ; and 
it was in this capacity that he rendered a de- 
cision in one of the causes célébres in the 
early history of the State. 
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: THE SIREN TURN-TABLE. 
By Irvinc BROWNE. 


[A railroad company, maintaining a turn-table, on its own lands, about six hundred feet from two high- 
ways, and having upright guy bars, is not bound to keep it locked or guarded, and a child injured 
while playing on it cannot recover Daniels vs. N. Y. etc. R. Co., Mass. Sup. Jud. Ct. Sept. 1891.] 


TURN-TABLE reared its posts in air 
In a railroad company’s yard, 
Enticing small boys to wander there 
In absence of padlock or guard. 


Young Daniels rode on the merry-go-round, 
Uncaring for life or limb; 

The wicked Fates, with malice profound, 
Quick turned the table on him. 


He came to the court, and prayed relief 
Of a monetary kind; 

Unfeelingly thus beyond belief 
Responded that Justice blind: 


“My son, you were doing very wrong 
On the company’s land to pass, 

Disturbing the quiet air with song, 
And disarranging the grass. 


“The gentlemanly directors may not 
Be forced to adopt any mode 

Of guarding such a secluded spot, 
Five hundred feet from the road. 


“ Much better to take your mother’s hand 
And walk on the Common green, 

Or with the most cultured youth of the land 
Sail boats on the Frog Pond clean; 


1 To the same effect, St. Louis, etc. R. Co. vs. Bell, 81 Ill. 76; S.C. 25 Am. Rep. 269; McAlpin vs. 
Powell, 70 N.Y. 126; S. C. 26 Am. Rep. 555; Frost vs. Eastern, etc. R. Co., 64 N. H. 220; Contra: Rail- 
road Co. vs. Stout, 17 Wallace, 657; Kans. Cent. Ry. Co. vs. Fitzsimmons, 22 Kans. 686; S. C. 1 Am Rep, 
203; Keffe vs. M. & St. P. Ry. Co., 21 Minn. 207; S. C. 18 Am. Rep. 393; Nagle ws. Mo. Pac. Ry. 
Co., 75, Mo. 653; S. C. 42 Am. Rep. 418; Evansich vs. Ry. Co., 57 Tex. 126; S. C. 44 Am. Rep. 586; 
R. Co. vs. Bailey, 11 Neb. 332. 
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“Or with a proper descriptive book 
The menagerie’s lessons crave, 
Or on Sunday take a pious look 
At your dear old grandfather’s grave. 


“This court cannot have any sympathy 
With rude and boisterous sport, 

If we ever were boys, time long gone by, 
We did nothing of the sort. 


“Listen not to the siren-singing 
Of turn-tables, swings, or carts, 
For misery ever they ’re bringing 
To those who yield to their arts. ‘ 


“And allow this instruction holy 
On your infant mem’ry to fall: 
‘Though the mills of the gods grind slowly, 


They grind exceedingly small. 


x») 





THE ROMANCE OF THE LAW. 


By RosertT T. BARTON. 


From a Paper read before the Virginia State Bar Association. 


HO that has ever wandered among | 


the graveyards and ancient build- 
ings of Europe has not experienced the 
pleasing sensation of making in imagination 
the dead who were once the living there live 
again? I do not mean merely the mighty 
dead, those who played their réles of kings 
and queens, nor yet the mightier than they, 
the real kings of men who ruled armies and 
navies and made and unmade kings and 
kingdoms, nor yet even those monarchs of 


| 
| 
| 


evening in an English graveyard far from 
the madding crowd, where the time-worn 
and moss-covered stones still faintly tell you 
the names, the ages, the deaths, the loves, — 
sometimes the hates,—and the virtues of 


| those who have slept under the turf full 


literature, thought, and philosophy, — a Car- | 


lyle with his gravestone carved HumILiras, 
nor a Scott who needed no stone to tell of 
his genuine modesty. I do not mean all 
these or the like of these. I mean a quiet 


| 


three hundred years. One. knows by heart 
the public history of those times, and how 
men fared, and what their common occupa- 
tions were. Hence it needed no far flights 
of fancy to make those dead live once more ; 
to gather their relations to each other from 
the brief narrative of their monuments, — 
their ages, and what they did, and when 
they died, and who they loved. There right 
before you is the same landscape that they 
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had looked upon,—the roads and streams 
and fields, nay, often the very houses and 
churches which were there when they lived 
and.moved,—and it becomes an easy tran- 
sition to carry yourself back through those 
centuries gone by, and live again with them 
the lives they there had spent. What an 
insight does not such an experience give 
one into what did in fact transpire on those 
scenes in those times, as compared with 
the impressions that the best and most dra- 
matic of historians is able to afford. Now 
some impressions just such as these come to 
me sometimes, as I am searching my reports 
for precedents or expressions of legal prin- 
ciples, and I have thought that back of them 
there may be something more than this mere 
castle-building which seems to be the first 
and most obvious fruit of such reflections. 

These books of Reports are an ancient 
graveyard. These cases are the once liv- 
ing, now dead, actors on the world’s stage. 
Their names are as the titles on the marble 
monuments. 

I lay my hand somewhat at random upon 
what seems to be a very dry case indeed. 
The record says that it was a suit upon a 
negotiable note for quite a large sum of 
money ; a printed form was used, issued by 
the bank of A , in the city of X . 
The word A had been erased, and the 
note was made to read instead “ payable at 
the bank of B ,in the city of X ‘eg 
It appears in evidence that all the parties con- 
cerned transacted their business at the bank 
of B——, and that the note was meant by all 
of them to have been filled up as the printed 
form with the mere written change in the 
place of payment indicated. Only by acci- 
dent was the printed form of the bank of 
A used; and when observed by the 
party who was negotiating the loan, think- 
ing to make the note as he knew all of the 
parties would have desired it to be, he took 
his pen and changed the word A to 
B The drawer of the note was insol- 
vent, and the endorser defended the suit on 
the note on the ground of the erasure and 





























change made in the place of payment after 
he had signed it. The court held that the 
endorser was excused from liability, and the 
plaintiff had besides the costs to pay. 

So the case appears in the books, and that 
is all we seem to know or care about the mat- 
ter. That is all that concerns the searcher 
after a precedent, and that is all that con- 
cerned, or perhaps ought to have concerned, 
the court. 

Now, to get at what I call “the romance 
of the law,” — those things that follow after, 
but do not often appear from the record, — I 
have to tell you a mainly true though very 
common story, sufficiently disguised, how- 
ever, to prevent identification of case or 
people, and I have changed the conjunc- 
tion of real circumstance and case. 

There was a woman, the widow of a pro- 
fessional man, and her little children. Like 
all the rest of us, he had earned his money 
freely, and spending it in the same way in 
comfort and luxury, he had not hardened 
those he left behind against the possibilities 
of adversity. Well, there came, of course, the 
broken-up household, with all its wretched 
details of a public auction of trifles sacred by 
a thousand untellable ties, — mere chairs and 
tables, however, to those who bought them, 
— strangers in a home where he had once 
been lord and lover. Then the smaller 
dwelling and the narrower circumstances, 
where, nevertheless, there came after a while 
substantial comfort on what was left after 
death had stopped the source of plenty. 

Then came the investment of all the 
means of living in that negotiable note; 
the mere well-intended accident of the eras- 
ure; and the judgment of the court, com- 
pleting the wreck which death had left 
unfinished. Why should we ever, if we can 
help it, realize or dwell on the pain, the anx- 
ious apprehension, the wakeful nights, the 
wasted health, and grinding care which play 
havoc while the law delays. Opinion day 
in the court of last resort has come at last. 
The judge has perhaps found the principles 
involved in this case of more than ordinary 
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interest, and he has taken some pride in the 
well-constructed sentences by which he un- 
consciously pronounces the doom of four liv- 
ing and innocent people. Then the next case 
is called; and that is all of it, except so far as, 
put in its appropriate place on our shelves, 
we may from time to time take down the 
book and use the case as authority in some 
other case. 

Happily, perhaps, we don’t know anything 
at all about the widow, and the veil is not 
lifted to us to see that little household when 
the news comes to it of what occurred on opin- 
ion day, —a veritable judgment day indeed to 
them. Nor need we fret our righteous souls 
with following the story to its last chapter; 
the world is full of just such stories: the 
vain essay to work out a living with hands 
that were not taught to toil; a not unwel- 
come grave, and a scattered flock of little 
ones to climb for years the weary stairs of 
stinted dependence. 

This is a sad but too often an over-true 
picture, and, alas! a part of the panorama 
that it seems improper should pass _ before 
the judicial eyes, or that they should admit 
the sight of, even if the thing stares them in 
the face, or seeing which, that they should 
think or care about at all. How far judges 
should be led to think and care for such 
things is one of the matters which has 
suggested this as the subject for these 
reflections. 

But I want a little further insight into the 
causes and consequences of decided cases, 
to make somewhat more apparent, if I can, 
what now and then comes to me as possibly 
in some sense the larger and more compre- 
hensive motive for judicial decisions ; an ele- 
ment of their structure which has sometimes 
been too rigidly excluded by the orthodoxy 
of stare decisis. 

Having in mind that questions of property 
and of the social relations are the most ab- 
sorbing things that make up a man’s life, 
the disturbance of the normal condition of 
which sends him fluttering out of his pro- 
priety, like the eccentric gyrations of some 
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ill-fitted but power-driven piece of ma- 
chinery, I lay my hand almost at random 
on some reported cases of another nature 
than that to which I have before referred. 
I open instinctively at a case from the divorce 
courts. 

I find some statutes giving as cause for 
the dismemberment of the marital relations 
“any such misconduct as permanently de- 
stroys the happiness of the petitioner, and 
defeats the purposes of the marriage rela- 
tions ;” and other statutes which give the 
power of divorce whenever the court in its 
discretion thinks that to grant the prayer of 
the petitioner would be “ conducive to do- 
mestic harmony and consistent with the 
peace and morality of society,” and then our 
own more limited and rational statute pre- 
scribing the cause to be “ gruelty, reasonable 
apprehension of bodily hurt, abandonment, or 
desertion.” 

I want to discover, if I can, exactly what 
the court is able to know or to find out 
about all this from the cases presented by 
the record, and how far, with the means at 
its command of doing right, its judgment 
really reaches towards the root of the mat- 
ter, or is capable of either curing or aveng- 
ing the disturbing cause in any given case. 

Here in a case open before me I find a 
judge who seems to think (possibly from 
his own domestic experience) that austerity 
of temper, petulance of manner, rudeness of 
language, want of civil attention, and occa- 
sional sallies of passion are the necessary 
incidents of the connubial state, and are to 
be as naturally expected, and possibly more 
so, than chops and coffee for breakfast. 

Now this judge, reading correctly from 
the authorities, says that such incidents as 
these, and the like, “ may all be the effect of 
habit or of a bad education, and should, in 
the general, be borne with by the wife, as 
the best means of disarming them of their 
effects, and securing to herself connubial 
happiness.” 

And having fortified himself with these 
philosophical reflections, in support of which 
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he might have quoted not a few authorities 
from the printed books, the learned judge 
moralizes further, that “good morals as well 
as good policy require that the door should 
not be opened wider ;” and addressing him- 
self to the task of applying the established 
prescriptions to the maladies of the case 
before him, he gives us this glimpse of 
the process which carried him through his 
diagnosis : — 

Referring to the testimony, the judge says 
that it appears that “rude language was oc- 
casionally used by the husband to his wife; 
yet such language was not often repeated, 
and when used, seems to have been the ef- 
fect of a momentary excitement, which soon 
passed away, or of a grumbling bluntness in 
his manner of expression, which seems to 
have been more the effect of habit than of 
ill-will, and which should have been dis- 
regarded by his wife. The only personal 
violence charged in the bill is that which 
immediately preceded the departure of the 
wife from the home of her husband. And 
it is not even charged in the bill to have 
been so violent as to inflict on her serious 
injury. And taking into consideration the 
denial of the answer, it is certainly rendered 
questionable, from the proof, whether she 
was struck by the husband at all; or if 
stricken, whether the stroke exceeded a 
slight slap, to which he was provoked by 
the excitement of the moment, and perhaps 
by the irritating language and conduct of 
the wife. Indeed the only witness who at- 
tempts to prove that anything more than 
a slap was given to her is her own 
daughter by a former husband, who says she 
did not see her mother stricken, but saw the 
defendant have hold of her arm, trying to 
lead her into the house, and saw his hand 
raised several times, and heard the strokes 
struck, but was not in a situation to see 
them. On the contrary, the defendant de- 
nies that he struck her, or intended to use 
any violence towards her; but that in the 
scuffle, and her efforts to wrest her arm from 
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the only thing he did was to place his hand 
on her face to replace her hair. And the 
daughter of the defendant, who was also 
present, states that she punched him in the 
breast several times, and she heard no 
strokes from him, but saw him raise his 
hand once, and motion it like he slapped 
her, but saw no slap.” 

Well, the judge, in the discretion allowed 
him by the law, thought that under the cir- 
cumstances a divorce would not be condu- 
cive to domestic harmony (although he did 
not suggest what would be), and that it 
would not be consistent with the peace and 
morality of society. He, no doubt, knew 
from the pleadings and the evidence more 
of the case than he found it necessary to 
repeat in his opinion, and having reached 
a conclusion, which was the best, perhaps, 
poor man, that he could frame, and the near- 
est to righteousness that the machinery of 
the law rendered possible, if he gave the mat- 
ter any more thought, which was not at all 
probable, it was most likely with a gratified 
sense that he had fitted his little judicial saw 
exactly into the lines of the pattern which 
the words of reported precedents had drawn 
out for him, and it tickled him to death to 
think how nicely he had turned the curves 
of slippery principles, and had buzzed up 
into and out again from the sharp angles of 
narrow and difficult distinctions. 

It is not for one of us who did not know 
the case, to say that the judge did any less 
than his whole duty; but will any man who 
can read at all between the lines find his 
mind and heart consenting that the law did by 
this case exactly the fair and full thing, — ap- 
plied a stroke that really reached down to 
the root of the weed and tore it out, instead 
of merely cutting off its wretched top, and 
letting the noxious thing grow again with 
renewed vigor? 

The most fertile imagination may, perhaps, 
find some difficulty in discovering the ro- 
mantic part of a case like this, where there 
is a cross-fire of step-daughters, a husband 


his hand, her hair fell down on her face, and | whose rude language and surly demeanor is 
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excused by the court on the ground that it 
_was merely from the force of habit, and a 
wife hysterical and yet masculine and mus- 
cular enough to be able to punch her lord 
and master in the breast several times. 
Nevertheless, I have in mind a case whose 
record makes it very like to this, and yet 
through whose outside history have run the 
finest lines of the romantic and sentimental ; 
where all the impulses of love, hate, mean- 
ness, tenderness, courage, self-sacrifice, and 
revenge have played on human hearts until 
some of them have hardened like adamant, 
and others, like withered flowers, have lost 
all the fragrance and bloom which by right 
of living Nature had given them a claim to 
own. 

Now, before I try to explain the practical 
import (for such an aim I have) of what I 
fear you may be disposed to regard as a too 
transcendental theory of the workings of the 
law, I turn for a few moments from that class 
of cases whose faults seem to me to consist 
in the sense of inadequacy with which their 
results impress you, to another class of cases 
for whose consequences also you must ordi- 
narily look beyond the record, but the blame 
for which is the more readily to be put where 
lies the responsibility, and the remedy for 
which can be suggested with at least a greater 
freedom from the apprehension lest in trying 
to cure one ill you invite the possibility of 
creating others. 

I could, of course, by merely turning over 
the pages of some of these books which lie 
before me while I write, find case after case 
whose proceedings show that when at last 
it came to judgment it had reached a hoary 
age; but both you and I have too many such 
in constant remembrance which have never 
gotten into the books, or if there have coyly 
concealed their ages, to make research in 
the books of reports at all necessary. 

I recall at this moment a case which 
started in the year 1827 with a dispute over 
a sum of about $1,200, which had been put 
in the hands of the general receiver as a sort 
of stakeholder. Only dim tradition and the 

17 





most sparse and unsatisfactory entries from 
time to time on the order book, and thin and 
faded notes for decrees filed among the few 
papers that have survived through all these 
years, give partial information of what oc- 
curred when the old case was young. In 
1882, however, the fund had accumulated 
with compound interest until it had reached 
to near $15,000, and by the merest good 
luck it was saved. Had action been delayed 
six months longer the $15,000 would not have 
been worth 15,000 cents to court or owner. 
Then a grandson (with several greats to him) 
of one of the primeval litigants looms up out 
of the dark, and discovers this accumulated 
and long-neglected fund. His first and wis- 
est step was to make it safe, which he suc- 
ceeded in doing. 

Then came the revived litigation, which 
had stopped years before because, apparently, 
there was nobody left with strength enough 
to litigate. All the parties to the suit were 
long since dead ; all the lawyers, and there 
were many of them, who had figured in the 
case were dead ; all the judges, except one, 
who had ever made a decree in the case were 
dead, and that one, venerable man, was long 
since off the bench; all the clerks who had 
ever recorded decrees, and all the commis- 
sioners who had made reports, were dead ; 
the very court-house in which the case had 
been originally heard had been pulled down, 
and a new court-house, facing in another di- 
rection, had been built on the old site; and 
even the clerk’s office in which the case had 
had its first birth (rule) day had been de- 
stroyed and a new clerk’s office built, and 
that in its turn had become old. The case 
had turned and twisted in a tired sort of 
way on its docket so long that it had lost its 
original name, and by way of clerk and law- 
yer had taken on some newer name, so that 
its own father would not have recognized it. 
Under cover of this, and weary with being 
called at in an unknown tongue, or at least 
in an unknown name, it had at last sneaked 
off the docket altogether, under the pretence 
of some seven-year rule or other. Well, the 
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court could n’t exactly tell now to whom the 
money did in fact belong (poor court, how 
could it after all those years ?); but it con- 
ceded that the money did not belong to it, 
and, considering the length of time it had 
kept it, that was quite an important conces- 
sion for it to make. So the court made a 
sort of random shot, somewhere in the neigh- 
borhood of the owner, and directed the fund 
to be divided among certain of the Great 
Greats, their wives and children, to the third 
and fourth generation. Now, this was fairly 
a good thing for the grandchildren; for if 
those who had been really entitled to the 
money had gotten it, these grandchildren 
would not have gotten it in all likelihood, to 
say nothing of the share that fell to the lot 
of those who helped in the getting of it. 
But who is there to speak for the long ago 
dead grandfathers, who perhaps waited and 
fretted and pined and died years and years 
before the court was induced finally to try its 
skill as a marksman? Now, those people, 
good and bad, whose gravestones topple on 
the burial-hill hard by, had a better right to 
that money than the generation that got it, 
and who can say how many a romance in 
their lives there was or might have been 
because they did not get their own? Yes, 
it is probably all the same to them now, 
for they all lie up there together in that 
sweet and green Mt. Hebron, —the litigants 
and the lawyers, the clerks and the judges, 
the commissioners and the witnesses, and 
those who tore down and those who built 
up the buildings again ; but whatever more 
of want, of anger, of disappointment and 
unhappiness there came into this world be- 
cause the court kept back that money, who 
will tell, unless it be entered up by the great 
clerk in the great book? And if that be so, 
is it in accord with the obvious fitness of 
things that the charges there shall be to the 
account of those who suffered them, rather 
than of those who made or let them be? 


» But have these days and these things that 


should not be, entirely gone by? Is the cry 
of the law’s delay but the muttering of the 





unsatisfied? Is the public that thinks it 
better to give half its own loaf to whoever 
claims it rather than risk losing it all while 
it waits for justice an utterly unreasonable 
and mistaken creature? There never was a 
real public wrong that was not greatly exag- 
gerated before it was righted; but I believe 
there never was a great complaint made 
for which the public did not have great and 
real reason to complain. 

I don’t think it has yet been quite forty 
years since that prince of reporters gave the 
case of Jarndyce v. Jarndyce to the public; 
and see you, my brethren of the bench and 
bar, whether these words be not still as true 
as when they were uttered : — 


“ This is the Court of Chancery, which has its 
decaying houses and its blighted lands in every 
shire ; which has its worn-out lunatics in every 
madhouse, and its dead in every churchyard ; 
which has its ruined suitor with his slippered heels 
and threadbare dress, borrowing and begging 
through the round of every man’s acquaintance ; 
which gives to moneyed might the means abun- 
dantly of wearying out the right ; which so exhausts 
finances, patience, courage, hope, so overthrows 
the brain and breaks the heart, that there is not 
one honorable man among its practitioners who 
would not give — who does not often give — the 
warning, ‘Suffer any wrong that can be done you, 
rather than come here.’ ” 


These things which we all know, but which 
we say we ought not, in a case in court, to 
let ourselves know, because justice properly 
represented is so very blind, are like to the 
case of Madame Sévigné (was it not ?), who 
having been a witness to some inappropriate 
conduct between a gentleman and a lady who 
was not his own wife, upon being asked 
about it, said, oh yes, she had seen it but she 
did not believe it, —these things which we 
know, but which the blindness of justice 
teaches us we should shut out from our eyes, 
and what I have termed the “ romance of the 
law.” 
To a greater or less extent they creep into 
the record of a case; but it is seldom they 
make their appearance, or can in their na- 
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tures be made to appear in real force, — such 
as that the court may call them a part of the 
pleading and evidence. . Nevertheless, in some 
shape or form we do find out about them, and 
we know them to be the real parts of men’s 
lives, and that they are largely the things 
which are in fact won or lost by litigation.- 
So far as the immediate and even the re- 
mote results of delay are concerned, the 
responsibility for that is not far to seek. It 
belongs either to the mistaken and inade- 
quate machinery of the law, and whose de- 
fects it behooves the law-makers to repair; 
or else it belongs to those who run that ma- 
chinery, and who should be made to mend 
their own ways; or yet it may be (and that 
surely sometimes is the case) that there are 
not men enough, with time enough, to do the 
work as it should be done, or those who have 
been appointed to the task have not energy 
enough or skill enough to do it. This, like 
the other, is a defect that the people, who 
are the sufferers, must do the mending of. 
Weare struggling with propositions about 
the reform of our Common Law methods, 


and we have very zealous advocates fro and | 
con; and yet the Common Law, with all its | 


forms, its robes, and its ceremonies in the 
shape of the much abused system of special 
pleading, gives justice with a quicker hand 


ten times, while Chancery waits and withers | 


the very heart out of subject and suitor. 
After more than three hundred years, must 
we still couple “the law’s delay” to “the 


oppressor’s wrong, the proud man’s con- | 
tumely, the pangs of despised love, the inso- | 


lence of office;” or having found quick 


remedies in our republican institutions for | 
three out of these four, must we concede the | 
evil of the first, but supiriely admit that pro- | 


gress and civilization have neither cur nor 
mitigation for the worst in the list ? 





I do not believe that there is no cure, or 
mitigation at least, for any evil but death. 
I say again that there never was a great 
public complaint that was not the expression 
of some great, real evil; and all history 
teaches us that as a rule there comes a wild 
extravagance and a breaking down of images 
before the cure comes; and that those in 
whose power it is to provide a remedy, if 
they wait, may fall the victims. I believe 
that the senseless outcry against the bar as 
a profession is largely the wail of those who 
really suffer from the defects of a system, 
and who cannot know or find out from 
whence their torture comes. I do not offer 
a cure or even a mitigation here; but I be- 
lieve that if we lift up our voices as it be- 
comes those who know these things to do, 
there will soon or late come out of the 
knowledge of what the evil is, a remedy, at 
least in part. ° 

Let dreams of perfection be the idle hobby 
of those who do not work. I recognize that 
the unattainable lies very far short of that. 
But I do believe that even in our own little 
day Truth, to reach the feet of which is at 
least the theory of every endeavor of our 
profession, may find a way of touching the 
things of which it treats with Ithuriel’s spear, 
—a light, an insufficient touch perhaps, —so 
that disrobed of those torn garments of tech- 
nical and narrow construction, which are so 
often the refuge of the idle and the unskilled, 
disfigured and disgraced no longer by ad- 
herence to customs which belong to a time 
every vestige of whose environment other- 
wise has vanished, the fair form of Justice 
as administered in Chancery may stand be- 
fore us as naked of such deforming raiment 
as God Almighty sees her, and we shall 
neither be afraid nor ashamed to look upon 
her. 
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SKETCHES FROM THE PARLIAMENT HOUSE. 


THE LATE LORD PRESIDENT INGLIS. 


By A. Woop RENTON. 


O write a series of papers on the Par- 
liament House of to-day which did 
not contain a careful and appreciative sketch 
of the great lawyer, judge, and jurist over 
whose recent loss all Scotsmen are mourn- 
ing, would be an act of literary treason. 
The Right Honorable John Inglis, late 
Lord President of the Court of Session and 
Lord Justice General of Scotland, was born 
at Edinburgh in 1810. His father, the Rev. 
John Inglis, D.D. (1763-1834), was a promi- 
nent divine in the Church of Scotland, over 
whose General Assembly he long exercised 
an almost despotic sway. Inglis was edu- 
cated first at the famous High School of 
Edinburgh, then at the University of Glas- 
gow, and afterward at Balliol College, Ox- 
ford, whence he carried off a B. A. (1834) 
and an M. A. (1836) degree. In 1835 he 
was admitted to the Faculty of Advocates. 
The subsequent facts in his professional 
career may be grouped around a few dates. 
From February till May, 1852, Inglis was 
Solicitor-General. From May till December, 
1852, and again from February till June, 
1858, he was Lord Advocate. For six years 
(1852-1858) he was “Dean” of the Fac- 
ulty of Advocates, — an honorary office of 
French origin (Fr. doyen), which in the Par- 
liament House is as much coveted as the 
best offices of profit under the Crown. In 
1858 Lord Justice Clerk Hope? died, and 
1 A good story is told of this judge, among others. 
On one occasion he was out shooting and came to a 
tempting field of turnips, which in Scotland are vulgarly 
called “‘neeps.” Hope proceeded to march through them 
in pursuit of game. Suddenly a stentorian voice was 


heard shouting, “ Come oot o’ that.” The judicial sports- 
man turned round and saw the peasant to whom the 


field belonged, furiously gesticulating, and making evident | 


signs to the shooting-party to retrace their steps. ‘“ My 
man,” said Hope, “do you know who I am? I am the 


Inglis succeeded him, with the title of Lord 
Glencorse. In February, 1867, he became 
President of the First Division and Lord 


| Justice General of Scotland. He died in the 


end of August, 1891. It remains to speak 
of him as advocate, lawyer, and judge. 
Inglis’s reputation as an advocate now 
rests almost entirely on his wonderful de- 
fence of Madeline Smith. On June 30, 
1857, Miss Madeline Hamilton Smith, the 
daughter of a well-known Glasgow architect, 
was brought to trial before three judges of 
the Court of Session, Lord Justice Clerk 
Hope, Lord Ivory, and Lord Handyside, on 
a charge of having poisoned her lover, Emile 
L’Angelier. The salient facts in this camse 
célébre were as follow: Miss Smith had 
been accidentally introduced to L’Angelier, 
who was a Frenchman by birth and morals. 
They speedily became intimate; the clan- 
destine character of the amour added to the 
danger, and in a short time Miss Smith had 
been seduced. From the letters that passed 
between them, it is hard to say which was 
the seducer. Marriage appears to have been 
contemplated. But Mr. Smith had other 
views for his daughter, and she became en- 
gaged toa Mr. Minnock. L’Angelier sud- 
denly developed an obstinacy of character 
which Miss Smith had not anticipated. He 
said to her in effect: “You are my wife 
before Heaven ; you have signed yourself so 
hundreds of times; I hold in my hands 
damning proofs of your guilt, and if you 
venture to carry out the proposed union, I 
will use them and expose you to the world.” 
Entreaty, reproach, and defiance were power- 


Lord Justice Clerk of Scotland.” “TI dinna care wha’s 
clerk ye are,” retorted Hodge; “ye come oot o’ these 
neeps !”’ 
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less to shake L’Angelier’s resolution. Then 
Miss Smith changed her tone, and wrote to 
him again in the language of love. Mean- 
while she had been purchasing considerable 
quantities of arsenic, as she alleged, for her 
complexion. L’Angelier had gone to the 
Bridge of Allan in Stirlingshire. She wrote 
to him there. On receipt of her letter, he 
returned to Glasgow, went to his lodgings, 
and soon afterwards went out, for the pur- 
pose, as his landlady thought, of seeing Miss 
Smith. Early next morning he came back 
in mortal agony. He had every opportu- 
nity to say where he had been, but the 
poor fellow turned his face to the wall and 
died. Post-mortem examination and chem- 
ical analysis clearly established that L’Ange- 
lier’s death had been caused by an enormous 
dose of arsenic. Miss Smith was forthwith 
arrested and charged with the murder.! 
The prosecution was in the hands of the ex- 
Lord Justice Clerk (then Lord Advocate) 
Moncrieff, and Inglis was retained as leading 
counsel for the defence. That he did 
defend Madeline Smith with consummate 
ability and secure her acquittal, is the only 
authentic circumstance known to the public 
in connection with this case. But we cannot 
refrain from putting on record a few of the 
dramatic, if not altogether historical inci- 
dents that have gradually gained a place for 
themselves in the story of The Queen vs. 
Madeline Smith. The weak point in the 
case for the Crown obviously was the absence 





of direct testimony that L’Angelier did go | 
to see Madeline Smith on the night of his | 
death. But the ingenious mind of the Dean | 
of the Faculty had determined, it is said, on | 


another, or at least a second, line of defence. 
Arsenic was a metallic poison which would 
sink at once to the bottom of a cup of coffee 


or cocoa, —the medium of administration | 
| court, and thus silently impressed the jury. 


suggested by the Crown. It was therefore 
impossible that I’Angelier could have re- 


1 She was charged also with a previous atfemft to | 


murder ; but the jury returned a verdict of “ Not guilty ” 
on this count of the indictment, and therefore we forbear 
to dwell upon it. 


ceived from the hands of Madeline Smith 
the enormous dose of poison which the 
chemical analysis showed that he had taken. 
If well founded, this argument clearly sup- 
ported the hypothesis of suicide suggested 
by the defence. But was it well founded? 
Inglis, so the story goes, summoned to his 
aid an eminent analyst, and demonstrated 
to him by experiment that arsenic would 
sink to the bottom of a cup of cocoa. The 
analyst made no answer, but took the cup 
from the advocate’s hand and stirred the 
contents with the spoon. The arsenic was at 
once temporarily suspended in the cocoa! 
“ Good-night,” said Inglis; “we shall not 
require your evidence at the trial.” 

Public opinion in Scotland is still divided 
on the question as to whether the Dean be- 
lieved in his client. According to one set of 
raconteurs, he thought her innocent; accord- 
ing to another set, he not only knew her to be 
guilty, but had in his possession, nay, insisted 
upon having from her, a written confession 
of guilt. If this latter statement is true, 
Inglis did what no other advocate in modern 
times has done, — even Mr. Phillips in Reg. 
vs. Courvoisier did not court an avowal of 
the prisoner’s guilt, — he adopted to the full 
the cynical theory of advocacy which Man- 
zoni puts into the mouth of the learned 
Dr. Azzecca-Garbugli, — “‘ chi dice le bu- 
gie al dottore . . . € uno sciocco che dira 
la verita al giudice. All’ avvocato bisogna 
raccontarle cose chiare; a noi tocca poi a 
imbrogliarle.” 4 

A circumstance which, if true, tends to 
show that Mr. Inglis was doubtful of the in- 
nocence of his client, is related by one who 
was present at the trial. Every morning 
while the case was going on and the pris- 
oner’s fate hung in the balance, Mr. Inglis 
nodded and smiled to her as he entered the 
When the negative verdict of “ Not proven” 
was returned, Miss Smith is said to have 
looked down from the dock to catch the 
glance of her counsel. But Inglis sat with 

1 J promessi spost, p. 41. 
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his head buried in his hands, and gave no 
sign! It is time, however, to descend once 
more to the terra firma of fact. The Lord 
Advocate conducted the case for the Crown 
with almost judicial moderation. He proved 
the motive for the alleged crime ; he showed 
that L’Angelier’s death was undoubtedly 


| 
| 
| 
| 
| 
| 


caused by arsenic; he ridiculed the hypoth- | 
| assize on which the secrets of all hearts 


eses of accident and suicide; and finally, 
he showed that the prisoner had actually 
had in her possession large quantities of the 
very poison by whose agency L’Angelier’s 
life had been taken away. Only one link 
seemed wanting. Sir James Moncrieff was 


unable to prove that on the night before his | 


death L’ Angelier had seen Miss Smith at alt. 
Inglis followed with perhaps the finest 
speech ever delivered in a British court of 
law. “ The charge against the prisoner,” 
he began, “is murder; and the penalty of 
murder is death.” Having thus over- 
whelmed the minds of the jury with the 
gravity of the issue they had to try, he 
adroitly threw the responsibility for the 
famous letters upon L’Angelier; dwelt.on 
the utter and all but admitted failure of the 





Crown to prove the attempt at murder (for 
which the prisoner was also indicted) ; en- 
larged upon the absence of any proof that on 
the fatal night the prisoner and L’Angelier 
had met ; and concluded with a passionate 
warning to the jury not to lift the veil that 
Providence had drawn over the mystery, but 
to leave it, if need be, to that great day of 


should be revealed. The result is matter of 
history, and has already been noticed in this 
paper. 

Inglis was even more illustrious on the 
bench than at the bar. He became the 
Cairns or the Selborne of Scotch judicial 
history ; and his judgments are justly famed 
for combined strength and elegance of dic- 
tion, and for profound and accurate knowl- 
edge of law. He was regarded with extra- 
ordinary veneration by his professional 
brethren, among whom his name will ever 
be a word with power, though his tall, erect 
figure, his noble carriage, his courteous 
manners, his rich voice will give dignity 
and grace to the Parliament House no 


| longer. 





LONDON LEGAL LETTER. 


LonpDoN, Feb. 3, 1892. 

s* is impossible to commence my letter this 

month without a reference to the lamented 
death of H. R. H. the Duke of Clarence and 
Avondale. On the day when the mournful event 
occurred, the question was raised whether the 
courts would continue to sit. No precedent for 
the course to take on such an occasion had oc- 
curred since the death of the Prince Consort 
thirty years before, when Sir Alexander Cockburn, 
the Chief-Justice who was sitting at the Guildhall, 
determined that it would be best not to interrupt 
public business ; and the same view commended 
itself the other day to the judges. The Lord 
Chancellor, who happened to be presiding in Ap- 
peal Court No. 1, said, on taking his seat: “I 
have received a communication of an event which 


will cause grief to the whole nation. After con- 
sideration, however, we think that we shall best be 
doing our duty by continuing to administer jus- 
tice.” In his own court the Lord Chief-Justice, 
Lord Coleridge, said: ‘* We have received direct 
information from Marlborough House confirming 
the sad news of the Duke of Clarence’s death. 
We have considered what is most fitting to be 
done in these circumstances, and we have come 
to the conclusion that it will be most seemly to 
continue the administration of justice in the name 
of the Queen. Padlida mors aquo pedes pulsat.” 
Similar statements were made in other courts. On 
the funeral day, however (Wednesday, January 20), 
the courts adjourned at two, the entire business of 
the country almost being suspended during the 
hours of the mournful ceremony at St. George’s 
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Chapel, Windsor. Impressive memorial services 
were held between the hours of three and four in 
the afternoon, both in the Temple Church and Lin- 
coln’s Inn Chapel. Both buildings were thronged 
by immense audiences, composed of judges, queen’s 
counsel, barristers, and their friends. ‘The service 
in the Temple Church was read by Dr. Vaughan, 
the Master of the Temple, and Canon Ainger, the 
preacher; while at Lincoln’s Inn Dr. Wace, the 
preacher, and the Rev. C. I. Ball, the chaplain, offi- 
ciated. Both services were prefaced with Chopin’s 
magnificent Funeral March, and closed with the 
Dead March in Saul; while the special anthems 
and hymns were very carefully and effectively 
rendered. The late Duke of Clarence was a 
“ Bencher” of the Middle Temple. 

We are in the throes of an agitation for what is 
called Legal Reform. Even here on the spot it is 
by no means easy to determine whether the griev- 
ances alleged are substantial, or are not rather the 
difficulties which would, in one form or another, 
be met with under any possible system. In no 
department of human affairs is perpetual and un- 
interrupted motion possible ; friction and its results 
assert themselves everywhere. The most obvious 
point for criticism in our legal system consists in 
the very large arrears of causes which await trial. 
In the Chancery Division of the High Court it is 
said that existing arrears could be overtaken, and 
similar accumulations for the future averted by the 


appointment of an additional judge; while at | 


Common Law the reformers put their fingers on 
the circuit system and say, “ Mend or end that, and 
all will be well.” There can be no doubt that the 
circuit system requires at least investigation. Sev- 
eral times in the course of the year the greater 
number of the Common Law judges set out for 
all parts of the country, and with their dignified 
state and retinue impose upon the provincial 
imagination a due conception of the majesty of 
English Justice. Unfortunately, it is not infre- 
quently the case that there are no causes for a 
judge to try when he arrives at his destination ; 
this is what is called a ‘* maiden” circuit, entitling 
the judges to receive a pair of white gloves, as a 
symbol of the prevailing innocency of the neigh- 
borhood, which also gives his lordship the oppor- 
tunity of ventilating some pleasant rhetoric, in 
which he compliments the lieges on their immunity 
from crime. A graceful ceremony enough, and 
fully consonant with the mellow and traditional 





ease of our constitutional usages, but one not so 
obviously defensible on modern commercial prin- 
ciples, when the austere critics step forward to in- 
veigh against the unnecessary waste of public time 
and public money. One of the suggestions is that 
the judges of the Queen’s Bench should be re- 
lieved by extending the criminal jurisdiction of 
recorders and Courts of Quarter Sessions, and by 
concentrating the provincial business, criminal and 
civil, in a few large centres, while the effective 
disposal of Common Law cases would be secured 
by continuous sittings in London and Middlesex 
in never less than six Nisi Prius courts: such is 
part of the scheme formulated in the “ Law Times,” 
a weekly paper which, under the able and ener- 
getic editorship of Mr. Crump, Q.C., has for long 
prominently identified itself, if it has not to some 
extent even initiated, the reform movement. If for 
no more practical purpose than to intimate their 
respect for public opinion, the judges held a solemn 
conclave the other day under the presidency of 
the Lord Chancellor, as they are entitled to do in 
accordance with the provisions of the Judicature 
Act of 1873, to consider the procedure and ad- 
ministration of the courts and the general working 
of the legal system. The judges’ meeting was 
thus wittily caricatured in the columns of the 
“ Pall Mall Gazette” : — 


JUDGES IN COUNCIL. 
AN UNREPORTED MEETING. 


THE proceedings of the Council of Judges, through 
their lordships’ natural diffidence, not having been 
made public, the following realistic notes of what 
actually occurred may be of national interest : — 

The meeting having been summoned for eleven 
o’clock, all the Chancery judges were in attendance 
at the stroke of the clock. They were closely fol- 
lowed by Mr. Justice Wright, who promptly com- 
plained of the Lord Chancellor’s unpunctuality, and 
cited a case to show that a judge who was von est 
had been held to be a nonentity. Mr. Justice Chitty 
was suggesting that the Chancellor should make an 
affidavit to that effect, when Lord Halsbury entered 
and promptly took the chair. 

Some of the other common law judges having 
strolled in, the proceedings commenced. Lord Hals- 
bury said that in the few moments he could spare 
from attendance at the House of Lords he had called 
this meeting to discuss what they had done which 
they ought not to have done, or not done which they 
ought to have done. Mr. Justice Wright here ob- 
jected to any ecclesiastical phraseology. The Chan- 
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cellor made a note of the objection by a dash on 
some blotting-paper. At this moment Lord Cole- 


ridge arrived, causing some disturbance in the pro- | 


ceedings. The Chief-Justice having embraced the 
Chancellor and the Master of the Rolls with much 
emotion, and having smiled benignly on the other 
judges, took his seat, where he reposed for the rest 
of the sitting. 


Lord Halsbury said the firgt question to consider | 


was whether the Civil Service order for compulsory re- 
tirement at sixty-five applied to the Judicature branch. 
He spoke without prejudice, being himself above all 
such jurisdiction ; but he had on his list of applicants 
for possible vacancies several distant connections 
Mr. Justice Hawkins, who had just come in, here 
interpolated that he had never considered himself a 
member of the c/vz/ service. (Laughter.) Mr. Jus- 
tice Wills said if his conscience would allow him he 
would retire at once. 
inform the court that he would rot in his seat first. 
The Chancellor thought it would be best to pro- 
ceed to the next subject; namely, the blockheads in 
Chancery, —he meant the block in the Chancery 
Division. He was sure his learned brethren would 
be glad to hear that her Majesty, by his advice, had 
determined to appoint two new judges for that divi- 
sion (cheers from the Chancery judges, and cries 
of “ Name!”’); namely, Mr. Justice Mathew and Mr. 
Justice Vaughan-Williams. (Sensation.) Lord Cole- 
ridge, having just awoke, “ ventured to propose a 
vote of thanks for the transfer of two such estimable 
colleagues of his own humble self. They had been 
already mortgaged to the Chancery Division, and now 
they were forever foreclosed. Hinc tlle lachryme.” 
The other Queen’s Bench judges unanimously sup- 
ported this vote; Mr. Justice Collins hoping they 
would enjoy themselves as much as he had in the 
Divorce Court last summer. A whispered colloquy 
now took place between Lord Halsbury and Lord 
Coleridge. During the pause Mr. Justice Lawrance 
was heard to inquire, ‘‘ How the jeuces—he meant 
how the judges — of the Queen’s Bench were to get 
along ?’’ Lord Halsbury now resumed that no doubt 
it would occur to many to remark that this would 
diminish the strength of the Common Law bench. 
But he was of opinion, after consulting with the Lord 
Chief-Justice, that this could be remedied in two 





ways. First, he meant to throw the Admiralty and 
Probate work into one court. This would release 
Mr. Justice Jeune. (Murmurs.) Secondly, he re- 
gretted to say that the judicial time might be more,‘or 
rather less, economized. He was told by Lord Cole- 
ridge that some judges were not in their places by 
10.30 A.M. (Here there were loud protests, and the 
proceedings becoming animated, the Chancery judges 
left the Council.) Lord Halsbury moved that the 
judges should enter the times of their arrival and 
departure in a public note-book. Mr. Justice Haw- 
kins moved as an amendment that this should be done 
by the judges’ clerks. This was carried by a large 
majority. 

Lord Halsbury said that the only other topic for 


| discussion was the circuit system, on which he moved 


Mr Justice Denman wished to | 


three resolutions, — one for its extension, one for its 
limitation, and one for its total abolition. The di- 
visions were equal on each proposal, and the Chan- 


cellor gave his casting vote in favour of all three. 


It was hereupon decided to reserve the matter for 
further consideration. 

Mr. Justice Grantham then rose to move the health 
of the Chancellor, the Crown, the country, and her 
Majesty’s Judges. Lord Justice Eowen moved, as an 
amendment, ‘‘ that, the health of her Majesty's judges 
being ever under the tender solicitude of the Bar, they 
should go on to the previous question.” ‘* That 
question undoubtedly was,” he said, ‘‘ Why had they 
come there? or, as he should prefer to put it, Why 
should they not go?” This was greeted with up- 
roarious cheers, and the Council dispersed at I 30 P.M., 
the Lord Chief-Justice having already previously been 
called away by urgent domestic affairs. 


The various alterations and changes proposed 
are without number, and in many instances of too 
technical a character to be of general interest. It 
is not likely that any very radical measures will be 


| adopted in the near future, nor would this be de- 


sirable. ‘The bulk of the proposals made by one 
and the other are too clearly empirical and incon- 
sistent to support the hope that even the best of 
them would be better than what it is affirmed they 
ought to supersede. 


* * 
* 
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The Editor will be glad to receive contributions of | torneys in regard to obtaining a divorce. She stated 


articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


N his address on “ Legal Journalism,” delivered 

before the Illinois State Bar Association, 

Mr. Irving Browne gracefully compliments the 

“Green Bag.’’ Speaking of the different law jour- 
nals, he says : — 


“ Finally, that the bar are not completely engrossed 
in the practical is strongly evidenced by the success 
of a picturesque Boston monthly (The Green Bag), 
just entering on its fourth year, and boldly professing 
to be ‘useless but entertaining,’ the latter of which 
it decidedly zs, and the former of which it decidedly 
is not. 


WE fear that the following Michigan incident is 
not the only example to be found of perverted 
justice : — 

ADRIAN, MICH., Jan. 25, 1892. 
Editor of the‘ Green Bag” : 


A case occurred before a Circuit Court Commis. 
sioner in this city, which shows how little it some- 
times requires to turn the scales of justice. 

This commissioner, besides holding court, practis- 
ing law, and raising geese, is an insurance agent. 
When recently informed that the Circuit Court had 
reversed one of his decisions, he remarked that he 
thought at the time he decided the case that he de- 
cided it wrong and it would be reversed on appeal; 
but if he had decided it against the plaintiff he would 
have lost his insurance, worth thirty dollars. 


Tue following good story comes from a Wis- 
consin subscriber : — 


JANESVILLE, WIs., Jan. 16, ’92. 
Editor of the“ Green Bag”: 


DEAR Sir, — An old woman who had lived with her 
husband many years consulted one of our young at- 
18 





that her husband had deserted her, but she did not 
care so much about that; that he had not supported 
her properly, but she did not care so much about 
that; that he had sometimes been cruel to her, but 
she did not care so much about that; that he some- 
times had used abusive language to her, but she did 
not care so much about that; but, she said, “he ain’ta 
Christian.” The young man was rather perplexed, and 
carried the matter to his preceptor, who, having heard 
the statement of the case, advised that instead of 
bringing an action for divorce, he bring an action for 
conversion. 


Yours respectfully, J. M. W. 


A PENNSYLVANIA correspondent favors us with 
the following : — 


My DEAR “GREEN BaG,” — Years ago an old 
Penna. “ Dutch” constable, named John Krieger, after 
making his quarterly return to the Sessions, was in 
the habit of calling for a little advice for some friend 
of his, usually putting the case hypothetically. One, 
I remember, he put thus: ‘‘ Misther Schkwier, I 
vill you vonst somdings tell: posen I voot zell a 
feller somdings un he not bay me,’s isch a falsch 
petence, hah?” To which I answered: “ Of course ; 
any thing else, John?’’ “ Na, dat vos juscht vot I tolt 
em; goot-pye.” 

The style of the inquiry reminds one of Justinian’s 
definition for a very different thing, namely: ‘If a 
man sue, alleging that he has a right to the usufruct 
of a field, or a house, or a right of driving his cattle, 
or of drawing water on the land of his neighbor, this 
is a real action.” 

H. L. F. 


Tue following legal points in the famous Fisk 
Will suit and Cornell University are contributed 
by Judge Murray E. Poole, of Ithaca, New 
York : — 


John McGraw, a wealthy lumber-dealer of Ithaca, 
New York, died May 4, 1877, leaving all his prop- 
erty to his only child, Jennie McGraw, who af- 
terwards married Prof. Willard Fisk, of Cornell 
University. 
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At her death without issue, she left $300,000 to her 
husband, and several large bequests to other relatives, 
and made Cornell University residuary legatee of the 
remainder of her property, estimated to be worth 
$1,500,000, for a library and its support. 

Had this bequest been carried out, it would have 
given Cornell one of the largest libraries in the 
world. 

Professor Fisk retained Charles P. Bacon, Esq., a 
graduate of Cornell and an intimate friend, to contest 
the will, and young Bacon associated with him Gov. 
David B. Hill. 

The contestants claimed : — 

I. That the Charter of the University limited the 
amount of property which it could hold to $3,000,000, 
and that it already held that amount. 

II. That she had given more than one half of 
her property to a charitable institution, rendering 
the will void under the law of the State of New 
York. 

The University retained Hon. Samuel D. Halliday 
of Ithaca, who associated with him Judge Edwin 
Countryman of Albany. 

The University contended : — 

I. That the University did not own $3,000,000 
worth of property, nor anywhere near that amount, 
and therefore could receive the whole or nearly all of 
the bequest. That the Western lands given by the 
United States Government were only held in trust, 
and therefore not a part of their absolute possessions. 

II. That she had not given more than one half of 
her property to a charitable institution. That her es- 
tate, instead of being free, was encumbered with 
great debts, which made its value much less than was 
generally supposed. 

Judge Douglas Boardman, ex-Judge of the New 
York Supreme Court, was the executor of her will, as 
he was also of her father’s will. 

The surrogate sustained the will, but the New York 
Supreme Court reversed his decision, which view was 
sustained by the New York Court of Appeals and the 
United States Supreme Court. 

Governor Hill retired from the case on being 
elected Lieutenant-Governor and ex-officio trustee of 
the University, and Judge George F. Comstock, of 
Syracuse, took his place for the contestant, who had 
now associated his wife’s other relatives with him in 
the suit. 

Senator George F. Edmunds appeared for the Uni- 
versity in court at Washington. 

The decision of the court was that inasmuch as the 
university had the power of alienation of the West- 
ern lands, it therefore held the title in fee, and there- 
fore already held the full amount which it was entitled 
to hold under the charter. 

Chief-Justice Fuller and Justice Lamar dissented 
from the opinion of the court. 





LEGAL ANTIQUITIES. 


Tue old minute books of the New York courts 
contain some interesting entries showing the won- 
derful changes that have been made in the past 
century in the criminal laws, particularly in the 
methods of punishing offences. 

Patrick Halfpenny was convicted in the New 
York Oyer and Terminer in April, 1784, of “ offer- 
ing to pass scienter counterfeit bills of exchange,” 
and the following judgment was rendered: “ And 
it is considered by the Court now here that the 
said Patrick Halfpenny, for his said offense stand 
in the Pillory for one hour on the roth instant be- 
tween the hours of ten and two of the clock of 
the same day, and that he stand committed for 
three months; then to be discharged on payment 
of costs.” 

In the case of James McHanna, who was con- 
victed of larceny on the same day, the record 
states: *‘On motion of the Attorney General the 
prisoner was set to the bar for judgment and it be- 
ing demanded of him in the usual manner and 
form what he could say for himself why judgment 
of Death should not be passed against him Ac- 
cording to Law, he prayed the benefit of clergy 
which was granted by the Court. Thereupon 
Ordered that the said James McHanna ads dicts 
James Maurey be branded in the brawn of the 
left Thumb with the letter ‘T in the presence of the 
Court, and that the Sheriff execute this order im- 
mediately, which was accordingly done.” 

John McKay, having been convicted of stealing 
a watch, was set to the bar of the Court, — “ Where- 
upon it was ordered and adjudged that the said 
John McKay for the larceny aforesaid be whipped 
39 Lashes on his bare back from the waist upwards, 
at the public Whipping Post on the first day of 
May next between the hours of Eleven o’clock in 
the forenoon, and one .in the afternoon of that 
day, and the Sheriff of the City and County of 
New York do see this Judgment Executed.” 

A prisoner convicted of perjury was fined twenty 
pounds, imprisoned six months, and his usefulness 
thereafter as a witness destroyed, by the judgment 
which provided that he was “never to be re- 
ceived as a witness on the face of this Earth.” 

William, a negro, was sentenced to be whipped, 
the prisoner to be “ carted round town, and receive 
the lashes at such public places as the Sheriff 
directs.” 
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FACETIZ. 





A cerTAIN Mr. H once called upon Rufus 
Choate in the fall of the year, and asked him to 
accept a retainer in a certain case. Mr. Choate 
resolutely declined, and said that every minute of 
his time was taken up till Christmas. Mr. H 
quietly laid before him a bank-note for $500, Mr. 
Choate put it in his waistcoat-pocket, remarking, 
“ Not a thing to do till the Fourth of July.” 





A cERrAIN learned judge at the Four Courts, 
says the “ Law Gazette,” is wont to doze during 
the more or less uninteresting speeches of counsel, 
and from time to time to awaken to ejaculate an 
odd remark in the course of aspeech. An elo- 
quent Q. C. was lately addressing his lordship on 
the subject of certain town commissioners’ right 
to a particular water-way. In his address he re- 
peated somewhat emphatically, “ But, my lord, 
we must have water, we must have water.” The 
learned judge thereupon awoke, and startled the 
bar with the remark, “Well, just a little drop, 
thank you, just a little. I like it strong.” 


Tue chaplain of a convict prison asked one 
of his flock, who was in durance vile for man- 
slaughter, what man he had killed. ‘“ It was a 
woman, my wife, and not a man,” he replied ; 
“but, sir,’ he continued, “it was altogether a 
private matter, with which the public has no 
concern.” 

JupcE BrpDLE, the wit of Court-house Row, had 
before the bar of justice the other day a woman 
who wept most bitterly over her misfortunes. Her 
sobbing shook the court-room, and her tears, of no 
mean size, coursed in a great stream down her 
cheeks and to the floor. While she wept thus pro- 
fusely, a prominent lawyer chanced in, who, see- 
ing the prisoner and hearing her cries, asked of 
the bench, “ What’s the matter with her?” “I’m 
sure I don’t know,” was the judge’s reply. ‘‘ Ap- 
parently she ’s waiting to be bailed out.” — Phila- 
delphia Record. 

DaNnriEL WEBSTER, when in full practice, was 
employed to defend the will of Roger Perkins of 
Hopkinton. A physician made affidavit that the 
testator was struck with death when he signed his 





will. Webster subjected his testimony to a most 
thorough examination, showing, by quoting medi- 
cal authorities, that doctors disagree as to the 
precise moment when a dying man is struck with 
death, — some affirming that it is at the commence- 
ment of the disease, others at its climax, and oth- 
ers still affirming that we begin to die as soon as 
we are born. 

*T should like to know,” said Mr. Sullivan, the 
opposing counsel, “what doctor maintains that 
theory?” 

“Dr. Watts,” said Mr. Webster, with great 
gravity, — 

“The moment we begin to live, 
We all begin to die.”’ 


“TI want to contest my wife’s will,” said a coun- 
tryman, breaking into a lawyer’s office. 

“Is she dead?” inquired the lawyer, for the 
want of something better to say. 

“ You bet,” blurted out the visitor ; “ I would n’t 
be contestin’ it ef she wurz n’t. You never knowed 
that woman, I guess.” 


A CERTAIN eminent leading counsel was cele- 
brated at the bar for the following mode of exam- 
ining a witness : — 

“ Now, pray listen to the question I am going 
to ask you. Be attentive; remember, you will 
answer as you please; and, remember, I don’t 
care a rush what you answer,’ etc. 

Lord Brougham, somewhat weary of these oft 
reiterated remarks, resolved to mortify the utterer 
of them ; and one day, meeting him in the street, 
thus accosted him: “Ha! is it you, C——? 
Now, pray listen to the question I am going to 
ask you. Be attentive; remember, you will an- 
swer what you please; and, remember, I don’t 
care a rush what you answer. How are you?” 


THE LAWYER’S WISH. 


My friends, if you have aught of good to say 
Of me or mine, oh, do not wait, I pray, 
Till I am dead, then on my tombstone white 
Your words of praise and commendation write ; 
For, though I like not flatt’ry, I am free 
To state my wish, and that is, as for me 
/’d much prefer the “taffy ” while I live 
To all the epitaphy you could give. 
Jean La RuE BURNETT. 
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NOTES. 


Tue Supreme Court of Nebraska has handed 
down a decision in a very queer and unusual case, 
it being the case of the State ex re/. Thomas J. 
Scheibley against the school- board of Ponca, 
Dixon County. This is the case wherein Scheib- 
ley applied for a peremptory writ of mandamus to 
compel the school board to reinstate in the Ponca 
high-school his daughter Anna, who was expelled 
because she refused to study grammar, which was 
a part of the established course. The court holds 
that parents have the right to make a reasonable 
selection from the prescribed studies for the chil- 
dren to pursue, and this selection must be re- 
spected by the trustees, as the right of the parent 
in that respect is superior to that of the trustees 
and the teacher. The court also held that it is 
apparent that the excuse of the school board and 
teacher is insufficient, and that they were not jus- 
tified in expelling Anna Scheibley from the 
school, wherefore a peremptory writ of mandamus 
is awarded her for reinstatement. 


A POLICEMAN of New Bedford, Mass., filed a 
petition for a writ of mandamus to compel the 
mayor and aldermen to reinstate him as a police- 
officer of that city. He had been found guilty 
of soliciting money for political purposes, which 
was a violation of a rule of the Police Depart- 
ment, but he contended that he had a right to 
express his political opinions. Judge Holmes, in 
giving the opinion of the full court (Massachusetts 
Supreme), said: “ A person may have a constitu- 
tional right to talk politics, but he has no constitu- 
tional right to be a policeman.” — 7Zo-day. 


Every good detective has to some extent his 
own way of working, which is varied, of course, ac- 
cording to the circumstances. We may say, how- 
ever, that as a rule the Parisian agent has a freer 
hand, and works in a somewhat bolder, more self- 
reliant manner than his English colleague. This 
follows from his isolation; he is less helped by 
“information received,” and too badly paid to 
buy it; so he is forced to acquire it by his own 
exertions. 

A favorite method is to assume the disguise of 
a workingman or hawker ; and here it may be said 
that the use of an elaborate make-up exists now 





only in books. Every zealous hand has his own 
little wardrobe, and the simpler the better; the 
most effectual disguises are those which best as- 
similate the wearer to common life. The Parisian 
has two in particular, — the blouse and the work- 
man’s apron. “Shadowing” is always done by 
two men, one some little way behind the other. 
Each carries a change of dress, to wit, a blouse 
wound sash-wise round the waist, and a casquette 
carried inside the shirt. The moment the first 
man fancies himself perceived, he gives place to the 
second, and dropping behind slips the blouse 
over his jacket, and exchanges his felt hat for the 
casquette. Thus metamorphosed, he resumes his 
place. — Zhe Saturday Review. 


THE decision of the court-martial just held at 
Bégiers is one of the most eccentric that have yet 
gone upon record. A cavalry sergeant, it seems, 
had been guilty of gross ill-treatment towards one 
of the recruits. Having lost patience with the 
novice, he ordered the man’s hands to be tied 
behind his back as he sat on his horse, and the 
result was that in taking a jump he fell and broke 
his arm. ‘The sergeant was arraigned before a 
Council of War at Bégiers ; and his counsel asked 
that he might be acquitted, not because the charge 
of ill-treating a recruit could be refuted, but be- 
cause the “anarchist press had made the matter 
the subject of a violent attack on the army in gen- 
eral.” Extraordinary, almost incredible, as it may 
appear, the court took this view of the case, and 
promptly discharged the prisoner, as a gentle hint 
to civilians to mind their own business. — Aven- 
ing Post. 


In the case of ‘The United States vs. C. N. Cas- 
par, of Milwaukee, who was charged with using 
the mails for the transmission of obscene literature, 
Judge Jenkins administered a scathing rebuke to 
Mr. Comstock, who had resorted to most extraor- 
dinary methods to obtain evidence against the 
defendant. 

“The Court,” said the judge, “ cannot approve 
the conduct of the government officer who has 
lured the defendant into the commission of a crime. 
I am aware that such methods are often pursued 
in dealing with alleged criminals, but I am not will- 
ing to lend my assent to such doctrine. If gov- 
ernment officers cannot detect criminals and enforce 
laws without resorting to dishonest practices, they 
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had better resign their positions. Mr. Comstock 
is known as a very zealous agent in preventing the 
spread of obscene literature ; but in this case, in- 
stead of appealing to State law, which is ample for 
the emergency, he has seen fit to assume the name 
of another and lure the defendant into crime. 
There are some things in this world that are much 
worse than sending obscene matter through the 
mail. One of them is the practice of fraud and 
lying, of which Mr. Comstock has apparently been 
guilty. He may be able to reconcile such conduct 
to the laws of God and morality, but this court is 
not.” 

This outburst of righteous indignation against 
the means often employed by these self-constituted 
guardians of the public morals will meet with 
hearty approval. 





fiecent Deaths. 


Davip CLopTon, Associate Justice of the Su- 
preme Court of the State of Alabama, died on 
February 5. He was born in Putnam County, Ga. 
At Macon, Ga., Judge Clopton was fitted for 
college, and he was graduated from Randolph- 
Macon, in 1840, with the first honors of his class. 
After leaving college he read law at Macon under 
A. H. Chappel, and was there subsequently ad- 
mitted to the bar. He was twenty-one years of 
age when he began the practice of law at Griffin, 
Ga., and from there, at the end of eighteen 
months, moved to Tuskegee, Ala, where he was 
living at the outbreak of the war. He represented 
his district in the United States Congress in 1859- 
1860, and was a seceding member in 1861. In 
the spring of the latter year he enlisted as a pri- 
vate in the ‘I'welfth Alabama Infantry. In the fall 
of 1861 the people of his district elected him 
Representative to the regular Confederate Con- 
gress, of which body he remained a member to 
the end of the Confederacy. He returned to 
Tuskegee, resumed the practice of law, and in 
the fall of 866 moved to Montgomery, where he 
formed a partnership with George W. Stone (the 
present Chief-Justice of the Supreme Court) and 
Gen. James H. Clanton, under the style and firm 
name of Stone, Clopton, & Clanton. General 
Clanton having been killed in 1869 at Knoxville, 
Tenn., the firm became Stone & Clopton. This 





firm existed until Stone was appointed by Gov- 
ernor Houston (1876) to the Associate Judgeship 
of the Supreme Court. After that Judge Clopton 
formed a partnership with Hon. H. A. Herbert 
and William L. Chambers, which partnership lasted 
four years. Mr. Herbert’s desire to remain in 
Congress led to its dissolution, and Mr. Chambers 
entered the banking business. In 1885 Governor 
O’Neal appointed Judge Clopton to the Supreme 
Court Bench to fill a vacancy, and in the following 
year he was elected for the regular term of six years. 

As a lawyer, judge, statesman, and citizen, Judge 
Clopton was an ornament to his adopted State ; 
and his death leaves a gap which it will be hard 
to fill. 


Wituiam H. KING, one of the best known law- 
yers of the State, and one of the leading members 
of the Chicago Bar, died February 6. Mr. King 
was born in Clifton Park, Saratoga County, N. Y., 
Oct. 23, 1817. After receiving a common school 
education he entered Union College, from which 
institution he graduated in 1846. In 1879 the 
college conferred upon him the degree of LL.D. 
Immediately after graduation he studied law with 
the Hon. John K. Porter, of Waterford, N. Y., 
and was admitted to practice in 1847. He re- 
mained in Waterford until 1853, when he went to 
Chicago. During his long residence in that city 
he held many places of honor and trust. He was 
one of the founders of the Chicago Law Institute, 
and one of its first presidents. He was for sev- 
eral years President of the Chicago Board of Edu- 
cation, and King School was named for him. He 
was also a member of the State Legislature, and was 
recognized as one of the ablest debaters and best 
orators of that body. 


Roscor B. WHEELER, a prominent lawyer in 
Detroit, died on February 2. He was a native 
of Michigan, and was born at La Grange, June 5, 
1848. In 1872 he moved to Detroit, and a year 
later became a resident of Niles, where he en- 
gaged in the manufacture of baskets. He after- 
ward located at Peru, Ind., and engaged as travel- 
ling salesman for Gardner, Blish & Co., at that 
time the most extensive manufacturers of baskets 
in the United States. Later on he returned to this 
city, and worked for a time in the Beckwith foun- 
dry, and still later went to Detroit and opened a 
patent-law office, where he resided until his death. 
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When Mr. Wheeler engaged in the practice of 
patent law, he found a business that was at once 
congenial to his tastes, and to which he was natur- 
ally adapted. He was one of the pioneers in this 
line of work in the State, and amid many discour- 
agements built up a business of which any man 
might be justly proud. In the trial of interference 
and infringement cases he was often pitted against 
some of the best legal talent of his profession, and 
always with credit to himself and satisfaction to 
his clients. He was also an inventor of ability. 
As aman he was possessed of those genial qualities 
which made him a valued friend and excellent 
citizen, a kind husband and indulgent father. He 
was stricken down just as manhood’s powers were 
reaching their zenith, and pleasant memories of 
the man will long remain with those who knew 
him best. 


REVIEWS. 


THE MICHIGAN Law JourNAL makes its first 
bow to the public with its February number. It 
is a fitting companion to the journals published 
by the other law schools in the country, and the 
University of Michigan has reason to be proud of 
its offspring. Tastefully gotten up, filled with valu- 
able and interesting matter, this new venture ought 
to meet with a cordial reception, and we have 
no doubt that it will. Among the more impor- 
tant articles in this number are “ Embarrassments 
to Legal Education,” by Prof. J. C. Knowlton ; 
“Methods of Appointing Presidential Electors,” 
by Hon. Thomas M. Corley; and “Three Cor- 
poration Cases in 139 U. S.,” by Hon. Alfred 
Russell. 

THE initial article in the New ENGLAND MAGAZINE 
for February is one dealing with the life and work 
of Corot, the great French painter, written by his 
godson, Camille Thurwanger. ‘Some Letters of 
Wendell Phillips to Lydia Maria Child ” will recall 
many memories of the great orator. All interested 
in the material development of New England will 
turn to George A. Rich’s article on “The Granite 
Industry in New England,” which is illustrated by 
Louis A. Holman and J. H. Hatfield. Walter 


Blackburn Harte contributes a critical estimate of 
Walt Whitman’s work and genius, and a short story 





of journalistic life called ‘John Parmenter’s Pro- 
tégé.” Sam. T. Clover writes a clever article on 
“The Prairies and Coteaus of Dakota.” Winfield 
S. Nevins’s valuable series, “Stories of Salem 
Witchcraft,” is continued ; and Caroline Hazard 
contributes a story, “A Tale of Narragansett.” 
C. M. Lamson writes on the ‘‘Churches of 
Worcester.” 


ALTHOUGH last in the table of contents, the 
article of first importance in the February CEn- 
tuRY is the one written by Mr. C. C. Buel on 
“The Degradation of a State ; or, The Charitable 
Career of the Louisiana Lottery.” The article is 
the result of a personal investigation by the author 
into the history, methods, and designs of this just 
now notorious institution. The other contents of 
this number are “The New National Guard” 
(illustrated), by Francis V. Greene ; ‘‘ Characteris- 
tics,” III., by S. Weir Mitchell, M.D. ; “‘ The Jews 
in New York,” II. (illustrated), by Richard Wheat- 
ley; ‘‘Recent Discoveries concerning the Gulf 
Stream ” (illustrated), by John Elliott Pillsbury ; 
“Richard Henry Dana,” by Darwin E. Ware; 
“ Pioneer Days in San Francisco” (illustrated), by 
John Williamson Palmer ; “ Reffey,” by Wolcott 
Balestier ; “Titian” (illustrated), by W. J. Still- 
man ; “ De Hant er Buzzard’s Nes’ ” (illustrated), 
by Virginia Fraser Boyle ; ‘‘ The Australian Regis- 
try of Land Titles,” by Edward Atkinson ; “ Ori- 
ginal Portraits of Washington (illustrated), by 
Charles Henry Hart; ‘‘ Heart of Hearts,” by 
Katharine Lee Bates ; “ Monsieur Alcibiade,” by 
Mrs. Burton Harrison: “The Naulahka,” a 
Story of West and East,” IV., by Rudyard Kipling 
and Wolcott Balestier. 


Harper’s MacazinE for February contains the 
beginning of a remarkably attractive series of 
papers describing a canoe voyage in 1891 down 
the Danube, “ From the Black Forest to the Black 
Sea,” by Poultney Bigelow. Julian Ralph contri- 
butes to this number “ A Skin for a Skin,” in which 
he describes the fur-trading industries of British 
North America and the operations of the once 
powerful Hudson Bay Company. Another paper 
of peculiar historic as well as local interest is an 
account of the “ Old Shipping Merchants of New 
York,” written by George W. Sheldon. A valu- 
able article on “The Royal Danish Theatre,” 
illustrated by Hans Tegner and others, is contri- 
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buted by ‘William Archer. The very interesting 
series of “ Personal Recollections of Nathaniel 
Hawthorne,” by Horatio Bridge, is continued. 
“ Athelwold,” a tragedy in five acts, by Amelie 
Rives ; “‘ The Little Maid at the Door,” a story 
of the New England witchcraft delusion, by Mary 
E. Wilkins; “ Marie,’ another of William Mc- 
Lennan’s inimitable French-Canadian sketches ; 
and “Fin de Siécle,” a delightfully entertaining 
character sketch by Robert C. V. Meyers, make 
up the fiction of this number. 


BEsIDE the complete novel, “ Roy the Royalist,” 
by William Westall, in Lipprncorr’s MaGazine for 
February, an interesting table of contents is pro- 
vided for the readers of that popular journal. Mr. 
Chambers of the “ New York World ” contributes an 
interesting paper entitled “‘ The Managing Editor ;” 
and Mr. Hermann Oelrichs a solid article on 
“ The Science and Art of Swimming.’’ ‘Topics of 
national importance are handled by Julian Haw- 
thorne, who has lately been interviewing the 
heads of departments at Washington, in “‘ Secre- 
tary Rusk’s Crusade,” and by Henry Clews, who 
writes with authority of “ The Board of ‘Trade and 
the Farmer.” 


SCRIBNER’S MAGAZINE for February contains an 
unusual number of illustrated articles, namely : 
“Station Life in Australia,” by Sidney Dickinson ; 
** A Model Working Girl’s Club,” by Albert Shaw ; 
* American Illustration of To-day,” second paper, 
by William A. Coffin ; “The Revenue Cutter Ser- 
vice,” by Percy W. Thompson and Samuel A. 
Wood ; “ Washington Allston as a Painter ;” and 
“The Arctic Highlander,” by Benjamin Sharp. 
The fiction includes short stories by Octave Tha- 
net, Edwin C. Martin, Bliss Perry, and the sixth 
instalment of “The Wrecker,” by Robert Louis 
Stevenson. 


A MERE glance at the table of contents of the 
February ATLANTIC discloses a feast of literary 
good things. The bill of fare is as follows: “The 
Pageant at Rome in the Year 17 B. c.”’ by Rodolfo 
Lanciani ; “ With the Night,” by Archibald Lamp- 
man ; “ Don Orsino,” IV., V., by F. Marion Craw- 
ford ; ‘‘ The Nearness of Animals to Men,” by E. 
P. Evans; “ A Venetian Printer-Publisher in the 
Sixteenth Century,” by Horatio F. Brown; “ Her 
Presence,” by Louise Chandler Moulton; “ The 





Descendant of the Doges,” by Harriet Lewis 
Bradley ; “What French Girls Study,” by Hen- 
rietta Channing Dana ; ‘‘ Home-Thrust,” by Char- 
lotte Fiske Bates ; “ An Echo of Battle,” by A. M. 
Ewell; “A Journey on the Volga,” by Isabel F. 
Hapgood ; “Studies in Macbeth,” by Albert H. 
Tolman; “The Border-State Men of the Civil 
War,” by Nathaniel Southgate Shaler; “ The 
League as a Political Instrument ;”’ “The Short 
Story ;” “ Indian Warfare on the Frontier.” 


Sir Epwin ARNOLD, who has been enjoying an 
interesting trip through the United States, has 
made a careful study of the conditions which gov- 
ern the family in Japan, and embodies his ideas in 
a paper called “ Love and Marriage in Japan” in 
the February number of the Cosmopoiran. The 
article is illustrated by the quaintest possible Jap- 
anese sketches, running down the sides and across 
the bottom of each page. An excellent photo- 
graph of W. D. Howells serves as a frontispiece, 
and his work as a writer of fiction is reviewed in 
the same number by H. H. Boyesen. The Presi- 
dent of Johns Hopkins University gives a most 
practical paper for parents on “ Boys and Boys’ 
Schools,” illustrated by cartoons of the famous 
Attwood. Murat Halstead turns back lovingly to 
his early farm days, and tells of the “Pets and 
Sports of a Farmer Boy.” The petroleum indus- 
try, fully illustrated : “An Afghan Story,” by Archi- 
bald Forbes ; “‘ The Story of the Brazilian Repub- 
lic,” by Adams, late minister to that country ; and 
“ The Leading Amateurs of the United States in 
Photography,” are other leading articles of the 
month. 


BOOK NOTICES. 


Tue Srupy or Cases. A Course of Instruction 
in Reading and Stating Reported Cases, Com- 
posing Head-Notes and Briefs, Criticising and 
Comparing Authorities, and Compiling Digests. 
By Eucene WambBaucu, Professor in the Law 
Department of the State University of Iowa. 
Little, Brown, & Co., Boston, 1892. Law sheep, 
$3.50 net. Cloth, $3.00 net. 


In this work Mr. Wambaugh treats of a subject of 
the greatest importance to legal practitioners, and 
one which, strange to say, has never before engaged 
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the attention of any of our legal writers. A knowl- 
edge of the proper methods for determining the 
pertinence and weight of reported cases is, unfortu- 
nately, confined almost exclusively to what we may 
term “expert” lawyers, and the young practitioner is 
frequently perplexed and in doubt as to whether cer- 
tain decided cases have or have not any real bearing 
upon the subject-matter he may have inhand. In the 
opening portion of this volume Mr. Wambaugh fully 
and yet concisely explains the best methods for de- 
termining the pertinence of reported cases, and, that 
the student may acquire a mastery of these methods 
by actual practice, the remainder of the volume is 
devoted to cases for study. The intention of the 
author is “that the student shall state the cases, dis- 
cover the doctrines of law established by them, com- 
pose head-notes, point out dicfa, make all possible 
comments as to the weight of the decisions, and 
compile a digest. We know of no work of greater 
importance to the student, or one which will render 
him more material aid in preparing for the practice 
of the law, than this volume of Mr. Wambaugh’s. It 
should be adopted as a text-book by every law school 
in the country. 


A SELECTION OF LEADING CASES IN THE CRIMINAL 
Law (founded on Shirley’s Leading Cases), 
with Notes. By Henry WARBURTON. Stevens 
& Sons, London, Eng., 1892. Cloth, $2.70. 


This work is founded on Shirley’s Leading Cases 
in the Criminal Law, and the author’s aim has been 
to make the collection of cases given of general use 
for practitioners as well as for students. The prin- 
cipal offences and points of procedure with which a 
practitioner in criminal law has to deal will be found 
to be fully covered in this volume. The author has 
had the advantage of bringing to his aid a long ex- 
perience in criminal practice, and his selections have 
been made with care and good judgment. The notes 
are very full, and contain much valuable matter. 


PLEADING AT COMMON LAW AND UNDER THE 
Copes. By GreorGeE WHaRTON Pepper, A.B., 
LL.B. Edward Thompson Company, North- 
port, Long Island, N. Y., 1891. 


This admirable monograph on Pleading was origi- 
nally prepared for the American and English Ency- 
clopzdia of Law, by Mr. Pepper, who is the Lecturer 
on Pleading in the Law School of the University of 
Pennsylvania. It has been reprinted in its present 
form for the use of the students who are under Mr. 
Pepper’s instruction. Its use, however, will not be 
limited to that one law school, for we are sure that 
other lecturers upon the subject will be glad to avail 












themselves of this excellent work. It is a remarka- 
bly clear and concise presentation of a subject which 
the average law student finds exceptionally difficult. 
We heartily recommend it to our legal teachers as 
well as to students. 


A TREATISE ON THE Law OF PRIVATE CORPORA- 
TIONS, divided with respect to RicuTs pertaining 
to the corporate entity as well as those of the 
corporate interests of members, REMEDIEs for 
the enforcement and protection of these rights 
and interests, and LEGISLATION amending and 
repealing charters, regulating rates and conduct 
of business, and taxing stock franchises and 
other corporate property. Containing a full and 
complete exposition of principles both ancient 
and recently developed, with references to au- 
thorities in England and all the States down to 
date of publication. By J. CarL SPELLING, of 
the San Francisco Bar. L. K. Strouse & Co., 
New York, 1892. Two vols. Law sheep, $12. 


Considering the number of works on this important 
subject which are already at the command of the profes- 
sion, a writer must indeed be bold who dares to ven- 
ture into this well-worked field. A careful examina- 
tion of Mr. Spelling’s treatise, however, demonstrates 
the fact that good as previous works on Private Cor- 
porations may have been, there was still room left for 
improvement, and the author has not been slow to 
avail himself of the opportunities presented to him. 
In one respect, certainly, the present work greatly 
excels its predecessors, and that is in the division of 
the subject. This division is fully illustrated in an 
analytical plan which precedes the opening chapter, 
and which will prove of great value to the reader. 
Subjects which have heretofore been treated in iso- 
lated chapters are classed and subdivided according 
to their relation to the whole subject. On one point 
we fully agree with the author, who does not believe 
that there is any special merit in citing numberless 
cases. He believes, and so do we, that the citation 
of one or two of the latest decisions in a State where- 
in former decisions in the same State are cited and 
reviewed will yield space which can be better de- 
voted to development of principles than to a long 
string of cases, which will necessarily come to the 
notice of the practitioner upon examination of the 
latest decisions. Mr. Spelling’s notes are very full, 
and evidently prepared with great care; and in cases 
where the law is unsettled or the decisions conflict- 
ing, he does not hesitate freely to express his individ- 
ual opinion. Altogether this work is a valuable 
addition to our legal text-books, and should receive 
an appreciative endorsement by the profession. 
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